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A HISTORICAL AND STATISTICAL SKETCH OF THE 
ST. LOUIS LAW LIBRARY. 


This sketch was kindly furnished us, at our request, by Cuarves D. 
Drake, Esq. We hope its perusal will furnish aid, comfort and emulation 
to the lawyers throughout the country. One good county or city library for 
the general use of the bar is much cheaper, and much more useful to the 
= in general, than private collections, however good or however 
iberally opened to general use, can possibly be. 

[Eps. L. R. 


The St. Louis Law Library was founded in the year 
1838, and incorporated in 1839. At the time its forma- 
tion was proposed the bar of St. Louis numbered less than 
forty, and the population of the city was about fifteen 
thousand. But thirty-four years had elapsed since the ter- 
ritory, of which the State of Missouri is a part, was ceded 
by France to the United States; during the greater part 
of which period the growth of St. Louis was slow, and 
that of the bar relatively slower. Of the twenty original 
members of the Association, only six had been engaged in 
practice in St. Louis for any length of time ; the others 
were young men, and young practitioners who had been at 
the bar there, for different periods, from two or three 
months up to four years. Though St. Louis had then com- 
menced its era of rapid growth, and was expected to ad- 
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vance in population and importance, the most sanguine did 
not venture to anticipate that in twenty years it would be, 
as it is, nearly ten times as large as it was then. No city 
in the valley of the Mississippi had then a law library 
established by the bar; though in population, and number 
of lawyers, Pittsburgh, Cincinnati, Louisville, and New 
Orleans, were largely in advance of St. Louis. The 
Boston, New York, and Philadelphia libraries are believed 
to have been the only ones in the United States, at 
that time, that had been so established. 

These matters are adverted to as indicating the circum- 
stances under which the St. Louis enterprise had its origin. 
They were not very promising of early and decided success. 
To the original members the project could have presented 
itself only as something which, after a lapse of years, might 
attain magnitude and value. ‘To them, there was no very 
bright prospect of any considerable degree of immediate 
benefit; the large results belonged to the future, and to 
others. It was, therefore, a sanguine temperament that, 
under such circumstances, ventured to plan the institution, 
and propose it to the bar. Success in the first movement 
was the great point, and that depended on the action of 
the senior members of the profession. Had they declined 
codperation their juniors would have followed their ex- 
ample, and the library would perhaps have had no existence 
for a number of years, even if now. Very fortunately the 
leading members seconded, promptly and warmly, the move. 
ment set on foot by one who was then a young man, and 
whose residence in the city had attained but three and a 
half years. The first step was firmly and successfully 
taken. To them, therefore, more than to him, is the exist- 
ence of the library owing. He proposed, but was power- 
less to execute without codperation; they approved his 
plans, and by their action enabled him to carry them into 
effect. In this connection the names of Hamitton R. Gam- 
BLE, since a Judge of the Supreme Court of Missouri; 
Henry S. Geyer, since a Senator of the United States; 
JOSIAH SPALDING, and BEVERLY ALLEN, now both deceased, 
and Joun F. Darby, since a Representative in Congress, 
should be held in honorable remembrance. 

The original number of members was twenty; each of 
whom agreed to pay twenty dollars on the first day of 
May, 1838, and five dollars every three months thereafter. 
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Nothing was done towards the purchase of books until the 
following September, when a constitution and by-laws were 
adopted, officers elected, and the first order for books, 
—principally standard treatises,—forwarded to Little & 
Brown, of Boston, with whom and their successors, Little, 
Brown & Co., the Association has principally dealt during 
much the largest portion of its existence, and from whom it 
has uniformly received the most courteous and liberal 
treatment. 

In forming its constitution, the Association took no 
model. As the result proved, this was, in one respect, a 
fortunate circumstance ; for it led to the adoption of funda- 
mental provisions, which have contributed in no slight 
degree to the prosperity of the institution. The stock 
system was avoided, and, in lieu thereof, it was declared 
that “the members acquire no individual property in the 
books or other effects of the Association,” and that their 
interest therein “is merely usufructuary, and shall not 
be transferred, assigned, hypothecated, or otherwise dis- 
posed of.” These provisions remain to the present time, 
and will doubtless continue while the library exists. The 
result has been a large revenue from admission fees, over 
what would have been received had the ownership of stock 
been the condition of membership. 

In one particular the original by-laws were less fortu- 
nate,—in providing that no new member could be admitted 
except upon the payment of as great an amount as had 
been assessed upon the original members, including their 
first contribution. At the end of the first year, therefore, 
the cost of admission was forty dollars, and at the end of 
the second, sixty. Such a disproportion between the 
admission fee and the then advantages of the library, 
was a serious barrier to an increase of members, without 
which, vigorous growth or permanency could not be ex- 
pected. The quarterly assessment of five dollars was like- 
wise deemed unnecessarily large, particularly for the young 
members. It was, therefore, in 1840, resolved to substi- 
tute a semi-annual assessment of that sum; but how to 
establish the admission fee was, at various times during ten 
years, the subject of controversy and vacillating action. 
An effort was made in 1840 to fix it at twenty dollars, but 
without success. As a measure of compromise, an upward 
sliding-scale was adopted, by which members admitted 
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within the year ending the first of November, 1841, should 
pay twenty dollars; those admitted during the next year, 
twenty-five dollars; and so on, adding five ‘dollars each suc- 
ceeding year. This rule continue d until January, 1845, 
when it gave place to one fixing the fee at twenty dollars. 
This, in its turn, was supplanted in February, 1846, and a 
fee of forty dollars established. This had a brief exist- 
ence of less than one month, and was superseded by a re- 
sort again to the upward sliding-scale, fixing the fee at 
twenty dollars, until December 31, 1846, and thenceforward 
adding five dollars each year, until it should reach forty 
dollars, at which it should be stationary. This held its 
place until December, 1850, when it gave way to the unani- 
mous adoption, at a large meeting of the Association, of a 
fee of twenty dollars; to disturb which no attempt has 
been made. 

The significance of these details is apparent in con- 
nection with the fact, that, during the periods of high ad- 
mission fees, the additions of members were small; while, 
whenever the amount was brought down to its present 
standard, the contrary was the rule in a very striking de- 
gree. For instance, as the immediate result of the action 
of December, 1850, forty new members were at once 
added; and the increase has since been unwavering, until 
the present number of resident members is one hundred 
and forty-three. 

The library, like other similar institutions, established 
on a slender basis, had its period of weakness. For 
several years its growth was slow; and during that 
period, more than once, there were those who proposed to 
abandon it, and divide the books among the members. 
Others, however, took so resolute a stand against any such 
suicide, that the proposition was never formally brought 
before the Association. It can now be seen that, in a great 
degree, the existence of such a feeling was traceable to the 
absence of any immediate large result; and this indicates 
an error in the outset, in the small amount of the original 
contribution. The foundation lacked breadth. Had that 
contribution been fifty dollars, or more, from each member, 
instead of twenty, the first purchase of books would have 
been much larger, the consequent immediate benefits con- 
siderably greater, and the subsequent support from the 
members much more decided and cheerful. 
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In addition to this, there was another retarding cause. 
At the end of the first year, without any declared or known 
reason, a radical change in the directory was made, by 
which three out of the four directors who had given the 
institution its first impulse, were left out of the board: 
one of them being the originator of the Association. For 
two years after this change, no systematic effort to increase 
the library was made. There was no one to work. Those 
who desired progress could only look on with regret, and 
await the developments of time.* 

In due time, a change came. In November, 1841, the 
directory was entirely remodelled; the projector of the 
institution was reinstated in the board; and efforts were 
immediately resumed to increase the library. What the 
number of volumes then was cannot now be ascertained. 
The increase, however, had been slow; for the number of 
members was still inconsiderable. In addition to this, 
there had not yet been adopted any efficient system for the 
collection of dues from the members. These causes 
operated to retard the growth of the library; so that in 
November, 1842, the number of volumes was only six 
hundred and forty. This is the earliest date at which 
reliable information on that point can be obtained. From 
that time till May, 1847, the progress made is indicated by 
the following statement of the number of volumes at dif- 
ferent periods :— 


I Ti oun 6 0:0:0:0:0050 000000 555568699608 cess eenee 717 volumes. 
PORTO, Betas cess cccccccecvcscecccececveccsocscesccee 932 4 
CN ee ere err rrr TT Ce Terre 1182 - 
BN, WEE pe 6640 cctecteacccesecnessinessyeceeecenesictoes 1285 ” 


From this last date to October, 1850, the person who 
had performed nearly all the labor which had been be- 
stowed on the institution, resided in other cities, and had 
no part in the direction of its affairs. It was a period of 
almost unbroken inactivity; demonstrating, a second time, 
the indispensable necessity, in every such enterprise, of at 
least one person willing to work, whose energies shall be 
constantly directed to its successful prosecution. During 


* The invoices of the Association during that period are lost; but the memory of the 
writer ix very distinct, that the only purchase of books was of about two hundred vol- 
umes, at a sheriffs sale of the library of an attorney. These books were purchased 
by two members, not of the board, who offered them to the board at the price they had 

maid for them, and urged the board to place them in the library; which was done. 
There was, however, as stated, no systematic effort during those two years to increase 
the library. 
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this period of three years and four months only 142 
volumes were added to the library, though the means of 
the Association should have been larger than at any pre- 
vious time. The dues of members, however, were only 
partially collected; and it was found that the admission 
fee of forty dollars had, at the very time the bar was 
rapidly increasing, almost closed the doors of the Associa- 
tion against accessions of members. At this time the 
person referred to returned to St. Louis, and to a place in 
the board, having been elected a director in advance of his 
return, at the annual meeting in October, 1850. His 
earnest and laborious attention was at once given to the 
condition of the institution. Its affairs were brought be- 
fore the members, in several special meetings, in the fall 
and winter of 1850, and they were induced to adopt new 
and salutary measures for the future collection of dues, and 
to reduce the admission fee to twenty dollars. As before 
mentioned, forty new members were immediately added; 
and about the same time a large amount of arrearages was 
collected. The Association was fairly afloat again, and has 
since been borne onward by a tide of prosperity to which 
there has been, and, it is believed, will be, no ebb. 

At the end of one year, the result was very marked in 
the increase of the library. Four hundred and eighty-seven 
volumes (of which one hundred and three had been ordered 
by the preceding board,) were added by purchase, without 
exhausting the treasury, and forty-three by donation. Com- 
mencing with 1851, the progress of the library has been as 
follows :-— 


NS ik ic ec cunwnteces sutenbed iets ncseends aacuaie’ Gee 
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se: i hiawUavevedanedhd os eeeueden 40s Oeeeededba 3,000 “ 
SR eee - 

” DS saghse shes buns be abongeubccnehennaue ae - 

- ie 5 nt ones 6550 Ande cee nanenbabaneaeseiuses 4,125 i 

= Bis 60-66-06b0550b sens ebEuSnae tecdeeed esdeusus 4,457 “ 


The means are at hand for stating the expenditures of 
the Association during all of these years, except the first. 
The aggregate was $11,078.38, as follows :— 


1851-2, for books, $1,229.99. Other expenses, $374.18 


1852-3, “ 785.45. 431.67 
1853-4, bad 760.62. ts 351.76 
1854-5, 66 894.23. = 544 83 
1855-6, “ 1,144.59. see 410.90 
1856-7, “ 1,397.70. “ 638.59 
1857-8, a 1,414.72. = 739.24 
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$7,587.21 $3,541.1 
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The component parts of the library may be thus stated :— 
MIO TETAS 0. oct cnesdeesdesdsccéunsness 1,439 volumes. 
British “4 Orts,... buddha coe 
Treatises sata and Miscellanies,............- 1,419 ee 
Statute Law,. rhbeseespeste on " 


Of the library it may be said that it has, perhaps in as 
great a degree as any other in the country, a character of 
practical, every-day value. It contains very little of what 
the professional reader will understand as comprehended 
under the term /umber. Mere accumulation has always 
been disregarded, in favor of substantial utility. Hence, it 
is seldom a book is called for that is not in the library. It 
is probable, therefore, that any question arising under the 
common law or in equity can be as thoroughly explored in 
this library as in any other. 

It is believed to contain the only complete collection of 
American Reports in existence. This may be an error; 
but if there is elsewhere such a collection, we have not yet 
been able to ascertain it. To obtain the last fifteen or 
twenty volumes needed to complete the collection, required 
extended and persistent effort for several years. Had that 
effort been postponed to this time, it is doubtful whether it 
would have been successful. 

It may be added that this library has been obtained, 
probably, at less cost than any purchased law library of 
the same number of volumes in the country. The pur- 
chased volumes are something over four thousand, and their 
cost may be stated at about fourteen thousand five hundred 
dollars. 

The benefits of the library are not confined to the mem- 
bers of the Association. Any member of the legal profes- 
sion, residing anywhere out of St. Louis county, has the 
privilege of using the books. The library is much resorted 
to by members of the bar from the interior of the State, 
during the sessions of the Supreme Court at St. Louis; and 
professional gentlemen from Illinois frequently, and some- 
times from Lowa, visit St. Louis -for the purpose of con- 
sulting it. 

The books can be used only in the library room, or in 
the courts. No one is at liberty to take them to his office 
or residence. Each person having access to the library 

* As this number of volumes of American Reports is greater than the whole number 


in existence, it is proper to say, in ae. that there are twenty-six volumes of 
Missouri Reports, of nearly all of which there are five copies in the library. 
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may take as many volumes as he needs to the court rooms, 
without any note being taken of them by any one. At the 
close of the courts each day, the volumes not returned are 
gathered up and replaced on the shelves. Notwithstanding 
this apparently loose mode of proceeding, but a small num- 
ber of books have been lost. The ineradicable impression 
of the seal of the Association on the cover, and a conspicuous 
label on the back of each volume, protect well against loss. 

From 1842 to 1857, the library was kept in a small room 
in the court house, which, for several years before its 
abandonment, afforded very insufficient accommodations. 
It was the best, however, that could be obtained until 
October, 1857, when, by the enlightened liberality of the 
St. Louis County Court, a new and elegant room, fifty feet 
in length, and partly thirty-three and partly thirty-six feet 
in width, was assigned to the Association, and handsomely 
and conveniently fitted up with shelving, furniture, and gas 
fixtures, by the county. The ultimate capacity of this room 
is for 8,500 volumes. 

As the arrangement of such a library on the shelves is a 
matter of no slight importance, it should be adverted to. 
Prior to 1851, the American Reports were, as far as practi- 
cable, arranged by States; those of the federal courts 
being placed together; the British reports were placed in 
some sort of chronological order; the treatises were ranged, 
to a certain extent, by subjects, and beyond the point at 
which that could be done, were in “most admired disorder.” 
In 1851, the directors, satisfied that such an arrangement 
was undesirable, divided the books into five separate 
departments, under the heads of “American Reports,” 
“ British Reports,” “Treatises,” “Digests of Reports,’ and 
“Statute Law;” and arranged each department alpha- 
betically by the name on the title of the book. The com- 
mencement of the volumes under each letter is indicated 
by a lettered block. Nearly eight years’ experience of 
this method has fully demonstrated its superiority over 
any other for a law library. No one could now be found 
willing to abandon it. To one accustomed to this arrange- 
ment, that of the “Boston Law Library” appears confused 
and unsatisfactory; though, doubtless, the frequenters of 
that library find no difficulty in it. 

The effect of the existence of such a library, within less 
than five minutes’ walk of the great majority of the law 
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offices in this city, has been to prevent the accumulation of 
private libraries of any magnitude; thereby saving a large 
outlay of individual means. It is supposed that it has 
probably saved to the members, since its establishment, as 
much as twenty thousand dollars. 

The government of the Association is vested in a board 
of four directors, who must be practising members of the 
St. Louis bar. They, together with a president, vice- 
president, treasurer, and secretary, are annually elected. 
Experience has shown that the number of directors is 
ample; any more weuld probably be superfluous, and tend 
to inefficiency. 

No person can be a member who is not admitted to 
practice at the St. Louis bar. Election to membership is 
by a vote of the Association; two-thirds of all the ballots 
cast being necessary thereto. In order, however, to avoid 
frequent meetings, the directors are authorized, upon an 
application being made, accompanied by the amount of the 
admission fee, to grant the applicant a permit to use the 
books, until his application can be acted on at a meet- 
ing of the Association. In the mean time he pays the 
same assessments as the members. 

The regulations adopted in 1850 in regard to the col- 
lection of dues from members have been found salutary and 
efficient. They are briefly as follows: The constitution de- 
clares that “delinquency, after demand made, in the pay- 
ment of such sums, at such times, as the by-laws require, 
shall operate a suspension of all the privileges of mem- 
bership.” The treasurer is required to notify, in writing, 
each delinquent member, immediately on his delinquency 
taking place, that his privileges as a member are sus- 
pended, and that unless the amount due be paid within one 
month after the notice, his membership will be forfeited. 
If payment be made within that time, the member regains 
his privileges; if not, his membership ceases. Upon a 
second or subsequent suspension, the delinquent is required 
to pay the amount due, with fifty per cent. added, in order 
to his restoration. 'The demand contemplated by the con- 
stitution is required to be made upon every member, if 
practicable, within one week after the dues are payable; 
and on the next day after the expiration of that time, the 
notice of suspension must be served on each delinquent. 
The foregoing particulars embrace all that it is sup. 
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posed would interest readers abroad. They are submitted 
in the hope of promoting similar enterprises elsewhere. 
Since this library commenced its career, several others 
have been formed in the valley of the Mississippi; but 
there are many other points, in and out of that region, 
where such an institution might be successfully established, 
with signal benefit to the bar. Wherever it may at any 
time be attempted, it will be wise to lay as broad a founda- 
tion as the utmost stretch of liberality can accomplish; 
even if there should be a prospect of long delay before 
any further step could be taken. With such a foundation, 
however, no such delay would be probable; for the desire 
to build upon it would be immediate and irrepressible; and 
those who at first supposed they had done their utmost, 
would soon see it to be their interest to do more, and would 
earry on the work with a consentaneous impulse, and a 
hearty good-will. 
Sr. Lours, Dee. 15, 1858. 


Circuit Court of the United States. 


J. B. Copriyeton v. CHarves B. F. ADAms. 


A bank which receives a note for collection in the ordinary course of busi- 
ness, from a bank in another city, bearing the endorsement of the lat- 
ter’s cashier, is not bound to send notice of non-payment to any other 
party than its principal; and the fact that the first endorser resided in 
the same city with the first bank, even if known, would not change the 
duty of its agency. There is therefore no presumption that a notary 
public employ ed by the first bank was instructed to do more than his 
employer was bound to do. 


This was an action on the case against a notary public for 
negligently omitting to give due notice to Theodore Otis, an 
endorser of a note which had been committed to the notary 
to be protested. The note was signed by William Blanchard, 
and payable to Theodore Otis or order, and endorsed by him, 
by the plaintiff, and by F. W. Edmands, Cashier. The plaintiff 
called the defendant as a witness, who testified that he 
received the note from Mr. Hall, the cashier of the Bank 
of North America, in the city of Boston; that F. W. Ed- 
mands was the cashier of a bank in the city of New York; 
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that the witness had general instructions from the Bank of 
North America, that when a note is endorsed by a cashier 
out of Boston, the notices to endorsers were to be sent to 
such endorsing cashier. That when he received the note 
at the Bank of North America he inquired if they knew 
the parties. The answer by Mr. Hall, the cashier, was, 
No; he must inclose the notices to the cashier in New 
York. That he went to the place of business of the 
maker in Boston on the maturity of the note, and de- 
manded payment of the person in charge there. The 
answer was, the maker was absent, and there was no one 
to pay. He then inquired, if they knew who Otis was; to 
which it was replied, he was an out of town man. He did 
not inquire where he lived, nor look in the directory. He 
knew a Mr. Otis but did not know his christian name, nor 
that the person whom he knew was Otis, the endorser of 
this note. He put the protest of the note for non-payment, 
and notices to Otis and the other endorsers into the post 
office the same afternoon, directed to Mr. Edmands, cashier, 
at New York. 

In point of fact, Mr. Otis was a member of the bar in 
the city of Boston, and his name was in the directory. 

Upon this evidence, which was all that was offered in 
behalf of the plaintiff to support the charge of negligence 
of the defendant, the court intimated that, in its opinion, 
the jury would not be warranted in finding a verdict for 
the plaintiff, and thereupon the plaintiff submitted to a 
verdict for the defendant. He now moves for a new trial, 
and assigns for cause that there was evidence which would 
have warranted a different verdict. 

Curtis, J. I consider it to be settled, that the Bank of 
North America, which received this note for collection as 
an agent of the New York bank, was employed only to 
make due demand of payment, and, if it should be refused, 
give seasonable notice to the New York bank, which was 
its principal;—and that the fact that the first endorser 
resided in the city of Boston, even if known to the Bank 
of North America, does not change the duty of its agency. 
The United States Bank v. Goddard, 5 Mason, 366 ; 
Phipps v. The Millbury Bank, 8 Met. 79. 

Whether, if the Bank of North America had actually em- 
ployed the defendant to do more than this, and he had neg- 
lected such additional employment, the plaintiff could have 
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availed himself of the act of the Boston bank in contracting 
for such addttional employment, it is not necessary to deter- 
mine. I do not mean to express any doubt that he might, for I 
have not fully considered the question in all its bearings. 
But, as the Bank of North America, so far as appears, re- 
eeived this note in the usual course of business, for col- 
lection, and was not bound to give notice of non-payment to 
any party except the New York bank, which sent it bearing 
the endorsement of its cashier, there is no presumption that 
when the plaintiff was employed, it was to do anything 
more than his employer was bound to do. And certainly 
there is no evidence that his employment extended further. 
The only witness testifies that his employment was ex- 
pressly restricted to giving notice to the bank in New 
York, both by general instructions, applicable to this note, 
and also by an express direction given when he received the 
note. This witness was called by the plaintiff, and though 
he is the party defendant the plaintiff could not argue to 
the jury that he did not intend to testify truly. 

The plaintiff's counsel urges that, he might have argued 
to the jury there was no such absolute direction given 
to send the notices to New York, as the witness testified 
to; but only to send them there if it should be ascertained 
the endorsers were not residents; and that he might have 
so argued from the fact that the defendant inquired, at the 
maker’s place of business, if Otis was known there. But 
the witness gives a satisfactory explanation of that ; for 
he says that though he did not consider himself employed 
to give notices to the endorsers, save by sending them to 
the cashier in New York, he should, as a matter of courtesy, 
have given Mr. Otis a notice if he had known or been in- 
formed that he lived in Boston. 

Undoubtedly I should have formally submitted this case 
to the jury, with instructions as to the law, and left it for 
them to find the extent of the employment of the defend- 
ant, for it is matter of fact, if 1 had not understood the 
plaintiffs counsel, at the time, not to desire to have it so 
submitted. And I should set aside the verdict now, and 
allow the evidence to be submitted to a jury, were I not 
clearly of opinion that the intimation given at the trial 
was correct, that the evidence would not warrant, in point 
of law, a verdict for the plaintiff, and if I did not consider 


bf TEINS 


* 











esl iad caret ewbhohe ae eae 


pein 
ee eee 









































Circuit Court of the United States. 589 


that if a verdict for the plaintiff were rendered, I must 
set it aside as against the evidence. a. 
The motion for a new trial is overruled, and there must bis 
be judgment on the verdict. 
R. H. Dana, for the plaintiff. 
Fiske, contra. 





Taomas Lams ET AL v. PoweLt M. Parkman. 
Rules respecting amendments of answers in admiralty. 


Curtis, J.—In this case, which is an appeal from a 
decree of the District Court in the admiralty, an appli- 
cation has been made to this court for leave to file what 
is entitled “an amended answer.” 

The twenty-fourth rule, made by the Supreme Court to 
regulate the practice of instance courts of admiralty, ap- 
plies to this as well as to the District Court. Pursuant to it, 
amendments in matters of substance may be made on Be 
motion, at any time before the final decree, upon such terms a 
as the court shall impose. What amendments shall be a 
allowed, under what circumstances and supported by what 





proofs they must be applied for, and in what form they te 
shall be incorporated into the record, are left to the sound e 
discretion of the court, to be exercised in each case, or to 4 : 
be regulated by written rules of practice, so far as the tee 
court may find it useful and practicable to frame such rules. he 


In this court there are no such written rules; but there are 
courses of decision in similar or analogous cases, which . 
afford proper guides to the exercise of the discretion of | 
the court. Some of these will be adverted to. He 

The first is, that leave is given to amend a sworn answer i 
in respect to any matter of substance, with great caution ; th 
and where the amendment consists in a denial of a fact 
previously admitted, or in the allegation of new facts 
amounting to a new defence, not exhibited to the court of 
the first instance, I musi require the grounds for the amend- a4 





ment, and the reasons why it has become necessary, and ne 
why its necessity was not earlier known, to be clearly and 1 
satisfactorily shown by affidavit. 7 

Second.—Each of the proposed changes in the answer ie 
should be exhibited separately, with apt references to the ¥ 


original answer, so that it can be seen how the original Hy 
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answer will be affected by each; and so that each, when 
allowed, can be incorporated into the original answer, 
when taken into a new draft as an amended answer. 

Third.—The respondent will not be allowed to require 
formal proof of written documents, the authenticity of 
which was admitted by the original answer, without an 
affidavit denying the signatures, and explaining satisfac- 
torily his former admission; nor to require the production 
of original papers, copies whereof were admitted by the 
original answer to “ be correct,” and were used on the trial 
in the District Court, without showing that such originals 
are in the possession, or under the control of the libellant, 
and can be produced without causing delay, and that the 
production of such originals is material. 

Fourth—When an amendment seeks to withdraw an 
admission of a matter of fact, upon the ground that it was 
made because the respondent mistook the law, the court 
will permit it, with great caution, and only under extraor- 
dinary circumstances, if ever. (See Daniels Ch. Pr. 913). 

Fifth—The court will not allow a defendant to recast 
his entire answer, after he has discovered from the opinion 
of the District Court, how it may successfully be done, so 
as to shift the burthen of proof, or obtain, by skilful plead- 
ing other legal advantages, (Calloway v. Dobson, 1 Brock. 
R. 122). Amendments in sworn answers in the appellate 
court should introduce new substantive facts, previously 
unknown, or correct substantial mistakes in matters of 
fact, and cannot be allowed on account of any mere de- 
fect of skill in drafting the original answer, in consequence 
of which the respondent's case was not presented on the 
record in the best possible manner, or so as to secure to 
him all possible legal advantages. 

The application of these rules to the case before me 
precludes the allowance of the motion for leave to file this 
amended answer, which is open to objection under each of 
them. 

Motion refused. 

R. H. Dana, Jr., for the motion. 

T. D. Eliot, contra. 
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THE UNITED STATES, PLAINTIFFs IN ERROR, v. JOSIAH 
DUNHAM ET AL. 


Allowing a party to open and close is not the subject of a bill of 
exceptions. 

The State laws of evidence are rules of decision in trials at the common 
law, in the United States Courts. 

That part of §31 of the judiciary act of 1789, which provides “ that the 
mode of proof by oral tesumony, &c., shall be the same in all courts of 
the United States,” merely establishes a mode of proceeding by examina- 
tion in open court of such witnesses as are competent under the appro- 

riate rules of law. 

Where the ruling of the court on letters or papers is made the subject of 
exception they must be inserted in the bill of exceptions, or the pre- 
sumption will be that the ruling was correct. 


Curtis, J.—This is a writ of error to the District Court, 
in an action of debt on a judgment, brought by the United 
States. The verdict was for the defendant, and a bill of 
exceptions was taken. 

The first exception is, that the court allowed the defend- 
ant’s counsel to open and close. This is not a subject for 
an exception. It was so held by the Supreme Court in 
Day v. Woodworth, 13 How. 363. 

‘Lhe next exception is, that some of the defendants were 
admitted as witnesses on their own behalf. Under the 
statute of Massachusetts, (St. 1856, c. 188,) I think these 
persons were admissible as witnesses. It applies to all 
civil cases, except those wherein an original party is dead, 
or an executor or administrator is a party; and this case 
does not come within either exception. 

It is argued that no one defendant was competent with- 
out calling all the defendants. But I do not find anything 
in the statute upon which to rest this position. 

It is also insisted that statute is not law in this court; 
and reliance is placed on that part of the thirteenth 
section of the judiciary act of 1789, (1 Sts. at Large, 88,) 
which provides “That the mode of proof by oral testi- 
mony and examination of witnesses, in open court, shall be 
the same in all courts of the United States, as well in the 
trial of causes in equity, and admiralty, and maritime juris- 
diction, as of actions at common law.” 

But the purpose of this provision was not to introduce 
a law of evidence respecting the competency of witnesses, 
but a mode of proceeding by examination, in open court, of 
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such witnesses as should be competent under the appro- 
priate rules of law; and to apply that mode to all the 
classes of cases over which the courts of the United States 
have jurisdiction. And I consider it to be settled, that the 
State laws of evidence are rules of decision in civil trials 
at the common law, under the thirty-fourth section of the 
judiciary act. McNeil v. Holbrook, 12 Pet. 84; Sims v. 
Hundley, 6 How. 1. 

It was also suggested that the United States are not 
bound by this act. Undoubtedly it would be competent 
for congress so to provide. But, independent of such pro- 
vision, I know of no prerogative possessed by the United 
States to be exempt from the rules of evidence, which 
govern other suitors, in civil actions at the common law. 
And it must be remembered that this State law confers 
upon each party the privilege of examining the adverse 
party; which he did not possess at common law. 

The next exception is founded on the rejection of certain 
letters, offered in evidence by the plaintiffs, upon the ground 
of their immateriality. As the letters are not inserted in 
the bill of exceptions, I cannot determine whether they 
were material or not; and the presumption is, the ruling 
was correct. Carrol v. Peak, 1 Pet. 18; Camden vy. Dore- 
mus, 3 How. 515. 

It has been insisted in argument, that the solicitor of 
the treasury had not authority to empower the district 
attorney to receive satisfaction of the judgment declared 
on. in land or mortgages. But it does not appear by the 
bill of exceptions that any such point was made or ruled 
on in the court below; and this court, on a writ of error, 
cannot inquire into or determine that question. 

The judgment of the District Court is affirmed. 

Goodrich, for the United States. 

Choate and Hallett, contra. 
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UniteD States v. JAMES C. Converse, ADM'R. 


The act of Aug. 23, 1842, § 2, (5 Sts. at Large, 580,) provides that no 
oflicer whose salary is fixed shall receive any additional compensation 
“unless the same shall be authorized by law, and the appropriation 
therefor explicitly set forth that it is for such additional pay, extra 
allowance, or compensation.” The act of March 3, 1849, (9 Sts. at 
Large, 367,) makes an appropriation for superintendents’ commissions 
on disbursements for light-house purposes, and repealed the following 
proviso in a previous act of the same year, ‘ Provided that no part of 
the sum hereby appropriated shall be paid to any person who receives 
a salary as an officer of the customs, and from and after the first day 
of July, 1849, the said disbursements shall be made by the collectors 
of the customs without compensation.” 

Held, tha. the repeal of this proviso neither repeals the second section of 
the act of 1842, nor satisfies its requirements by an explicit appropria- 
tion to pay an extra compensation for an extra service. The effect of 
such repeal is merely to restore the power of appointing others than 
collectors to make the disbursements; and if collectors shall be ap- 
pointed, leaves their rights to commissions to depend on the law as else- 
where found. 

For disbursements made not as superintendent for a certain district, but 
under special orders from the Secretary of the Treasury for the whole 
lighthouse service, the Act of 1849 makes uo provision. 

If the repeal of the proviso enabled collectors to participate in said com- 
missions, the Act of 1822, § 18 (3 Sts. at Large, 696) limits their extra 
compensation to $400 a year. 

The Acts of September 30,1850 (9 Sts. at Large, 533), March, 3, 1851, 
(9 Sts. at Large, 608), and August 1, 1852 (10 Sts. at Large, 86), de- 
prive every collector whose meres exceeds $2,500 of all par- 
ticipation in these commissions, though they are required to render the 
service of superintendents of lights, or disbursing agents, in procuring 
supplies for them. 

Curtis, J—This is an action for money had and received 
to the use of the United States, by Philip Greely, Junior, 
the defendant’s intestate, while collector of the customs for 
the port of Boston and Charlestown. 

A number of items were in question when the case was 
opened, but in the progress of the trial, all were disposed 
of to the satisfaction of both parties, save a charge made by 
the intestate, of $17,968.92, as commissions on disburse- 
ments made by him under the orders of the secretary of 
the treasury, in the purchase of oil and other materials for 
light-houses. The question is whether the collector was 
entitled, by law, to make this charge against the United 
States for that service. Mr. Greely held the office of col- 
lector from May 1, 1849, to May 1, 1853. 

By the act of March 3, 1841, § 5, (5 Sts. at Large, 432,) 
it was enacted, that “no collector shall, on any pretence 
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whatever, hereafter receive, hold, or retain for himself, in 
the aggregate, more than six thousand dollars per year, 
including all commissions for duties, and all fees for storage, 
or fees or emoluments, or any other commissions, or salaries 
which are now allowed by law.” 

The act of August 23, 1842, § 2, (5 Sts. at Large, 510,) is 
as follows: “That no officer in any branch of the public 
service, or any other person whose salary, pay, or emolu- 
ments is or are fixed by law or regulations, shall receive 
any additional pay, extra allowance, or compensation in 
any form whatever, for the disbursement of public money, 
or for any other service or duty whatsoever, unless the same 
shall be authorized by law, and the appropriation therefor 
explicitly set forth that it is for such additional pay, extra 
allowance, or compensation.” 

It being admitted that Mr. Greely was an officer, whose 
salary, pay or emoluments was or were fixed by the law, 
and that he had received its full amount of six thousand 
dollars, independent of the charge in question, it is incum- 
bent on the defendant to show, not only that the service 
was authorized by law, but also that the appropriation for 
that service explicitly sets forth that it is for such addi- 
tional pay, extra allowance, or compensation. It is not 
enough to find an act of congress authorizing a service and 
making an appropriation to pay for it. This would be suffi- 
cient, provided the person rendering the service were not 
an officer or other person entitled to a fixed compensation. 
if he be, and he claims an extra compensation for an extra 
service, he must produce an appropriation which explicitly 
sets forth that it is made for such additional compensation ; 
that is, he must show not only that congress contemplated 
and provided for a service and payment therefor, but that 
they contemplated and explicitly provided that if it should 
be rendered by one already entitled to a fixed compensa- 
tion he should nevertheless receive, in addition thereto, 
the compensation provided for such service. And the ad- 
dition of such compensation to a fixed compensation is not 
to be inferred from any equitable considerations, but must 
be found explicitly declared in the law itself. 

Such in my judgment is the fair interpretation of the 
language of this act, and the history of the legislation of 
congress upon this subject of the extra compensation of 
officers, makes this interpretation, if possible, still more 
plain and necessary. 
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The defendant relies on the following clause in the ap- 
propriation act of March 3, 1849, (9 Sts. at Large, 367): 
“For superintendents’ commissions, at two and one-half 
per cent. on the four hundred and sixty-six thousand nine 
hundred and thirty dollars and eight cents, appropriated 
above for light-house purposes, eleven thousand six hundred 
and seventy-three dollars and twenty-five cents. And the 
proviso, contained in the act making appropriation for the 
civil and diplomatic expenses of the governinent, for the 
year ending the thirtieth day of June, 1849, and for other 
purposes, approved, &c., which proviso is in the following 
words: ‘ Provided, that no part of the sum hereby appro- 
priated shall be paid to any person who receives a salary 
as an officer of the customs, and from and after the first 
day of July, 1849, the said disbursement shall be made by 
the collectors of the customs without compensation, is here- 
by repealed.’ ” 

The argument of the defendant’s counsel is, that the ex- 
press repeal of this proviso is equivalent to an explicit 
declaration that parts of the sum appropriated by this 
act might be paid to persons who received salaries as offi- 
cers of the customs, and that it was not to be disbursed by 
collectors without compensation. 

But, certainly, this appropriation does not “ explicitly 
set forth that it is for additional pay, extra allowance or 
compensation.” If this appears at all, it is only inferen- 
tially, and the inquiry is whether it be a necessary inference 
that some part of this sum was appropriated as additional 
pay, or extra compensation to collectors who should per- 
form the service of superintendents of lights. 

Now, the proviso which was repealed, consisted of two 
parts. The first related exclusively to commissions in the 
disbursement of the appropriation for light-house expenses 
made for the fiscal year ending on the thirtieth day of June, 
1849; and it prohibited the payment of any commissions 
out of the sum thus appropriated, to any officer of the cus- 
toms who received a salary. 

The second part of the proviso positively required the 
service of making disbursements as superintendents of lights 
to be performed by collectors of customs, after July 1, 
1849, without compensation. It left no discretion with the 
secretary of the treasury to appoint any other person to 
discharge this duty. 
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The repeal of the proviso left the right of officers of the 
customs to participate in the commissions for disbursing 
the appropriation made for the year ending June 31, 1849, 
to stand upon the law as elsewhere found; and restored to 
the secretary of the treasury the power to appoint persons 
other than collectors to make the disbursements, and if 
collectors should be appointed it left their right to com- 
missions to depend on the law as elsewhere found. 

It must be admitted that this repeal might, under some 
circumstances, indicate an intention to have collectors par- 


_ ticipate in these commissions. If they have been for the 


first time deprived of them by the proviso, its repeal would 
quite clearly show that their former title was restored. 
But the contrary is true. Independent of the proviso they 
had no title to this or any other extra compensation, and 
by force of the act of August 2, 1842, could have none, 
unless explicitly granted by the act making the appropria- 
tion; so that unless I can say that the repeal of the pro- 
viso either repeals the second section of the act of 1842, or 
satisfies its requirements by an explicit appropriation to 
pay an extra compensation for an extra service, the defend- 
ant has no title to the commission. That the second sec- 
tion of the act of 1842 is not repealed by implication, by 
the repeal of the proviso, is clear. There is no repugnance 
between this repeal and the act of 1842. The reasons for 
repealing the entire proviso may have been that the act of 
1842 was broad enough to cover the cases of extra compen- 
sation contemplated by the proviso, and so it was not ne- 
cessary, in so far as its object was to provide for those 
eases; and in so far as it required the service to be per- 
formed by collectors only, that it was inexpedient. But to 
amount to a compliance with the second section of the act 
of 1842, it should have superadded to the repeal of the 
proviso, an explicit declaration that the appropriation was 
intended as extra compensation to those officers having 
fixed salaries, who might be selected to render the service. 

There are two other views of this subject, either of which 
would, in my judgment, be sufficient to show that there is 
no lawful claim to these commissions. 

The first is, that although Mr. Greely was superintend- 
ent of lights within a certain district, extending round the 
Massachusetts Bay, yet these commissions are charged on 
disbursements made by him in the purchase, under the 
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orders of the secretary of the treasury, of oil and some 
other materials for the whole light-house service of the 
United States. Now the appropriation made is for “ super- 
intendents’ commissions.” If he did not render this ser- 
vice as superintendent, but aside from that employment, 
acted under the orders of the secretary of the treasury in 
making large purchases for this service, no appropriation is 
made for paying him. It was, no doubt, an onerous and 
responsible duty, imposed upon him because he happened 
to be at a place favorable for making these purchases, and 
this may constitute a claim on the equitable consideration 
of congress, especially if the imposition of this onerous duty 


on him, instead of distributing it among all, or most of 


the superintendents of lights, was advantageous to the gov- 
ernment. But this is for the consideration of congress. 
It does not enable me to say an appropriation to pay com- 
inissions by way of extra compensation, was actually made. 

Besides, if the repeal of the proviso in the act of 1848 
were held to amount to an explicit declaration that collec- 
tors might participate in the commissions of superintend- 
ents, by way of extra compensation, the inquiry would still 
remain, To what extent may they receive such extra com- 
pensation ? and this seems to me to be answered by the act 
of May 7, 1822, sec. 18, (3 Sts. at Large, 696,) “That no 
collector, surveyor, or naval officer, shall ever receive more 
than four hundred dollars annually, exclusive of his com- 
pensation as collector, surveyor, or naval officer, and the 
fincs and forfeitures allowed by law, for any services he 
may perform for the United States in any other office or 
capacity.” Inthe case of Hoyt v. The United States, 10 How. 
141, the Supreme Court considered this section in force, and 
applied it to the caseofa collector who held office from March 
1838, to March, 1841, and I am not aware of its having 
been since repealed. It was admitted that aside from the 
charge now in question, Mr. Greely had received extra com- 
pensation to the extent of four hundred dollars annually, 
for services performed for the United States in a capacity 
other than that of collector. It follows that for services 
performed in making these contracts and disbursements, 
which were not within his duties as collector, he can make 
no further charge. 

What has thus far been said, relates exclusively to the 
defendant’s claims under the act of 1849. The subsequent 
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acts are so much more unfavorable to these claims that I 
do not deem it necessary to enter into a particular discus- 
sion of them. They are the acts of September 30, 1850, 
(9 Sts. at large, 533,) March 3, 1851, (9 Sts. at Large, 608,) 
and August 31, 1852, (10 Sts. at Large, 86.) I have ex- 
amined these acts, and am satisfied each of them deprives 
every collector whose compensation exceeds twenty-five 
hundred dollars, of all participation in these commissions, 
though they are required to render the service of super- 
intendents of lights or disbursing agents in procuring sup- 
plies for them. 

The verdict must therefore be taken for the plaintiffs, 
disallowing in the account the credit claimed for these 
commissions. 

Hallett, (District Attorney,) for the United States. 

Choate and C. T. Russell, contra. 


THE UNITED States v. Francis TILDEN. 


An information under the post office Act of 1845 (5 Sts. at Large, 736), for 
carrying a letterout of the mail, need not negative the fact that it was 
stamped. The Act of 1852, which allows stamped letters to be so car- 
ried, merely furnishes matter of defence. 

Where a statute creates a new offence, and affixes a specific pecuniary 
penalty, appropriating one half thereof to the informer, it adopts by 
implication those remedies by which alone the informer can sue. 

Although in the absence of an informer, the government may have judg- 
ment for the whole, yet this does not authorize a proceeding by indict- 
ment. 


This was an indictment founded on the 10th section of 
the post office act of March 3, 1845, (5 Sts. at Large, 736.) 
The first count, to which the others were similar, was as 
follows :— 

The jurors of the United States of America, within and 
for the district aforesaid, upon their oath, present, that 
Francis Tilden, of Easton, in said district, railroad con- 
ductor, on the eighteenth day of April, in the year one thou- 
sand eight hundred and fifty-seven, then and there being the 
conductor of a certain railroad car, and then and there 
having the charge thereof at the time, and not then and 
there being the owner thereof in whole or in part, said car 
then and there performing regular trips, at stated periods, 
on a post-route, to wit,—on a eertain railroad then and there 
made and completed, called the Easton Branch Railroad, 
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and on one other certain railroad then and there made and 
completed, called the Stoughton Branch Railroad, and on 
one other certain railroad then and there made and com- 
pleted, called the Boston and Providence Railroad, — did, 
after the third day of March, in the year one thousand eight 
hundred and forty-five, to wit,—on the eighteenth day of 
April, in the year one thousand eight hundred and fifty- 
seven, on said railroad car, then and there performing 
regular trips as aforesaid over the said railroads as afore- 
said, the same then and there being post-routes as afore- 
said, he, the said Tilden, then and there having charge at 
the time of said car,—transport and convey a certain letter 
otherwise than in the mail, on said post-routes fecm 
the said town of Easton to the said city of Boston, said 
letter then and there being mailable matter, and not then 
and there being a newspaper, pamphlet, magazine, or peri- 
odical, and not then and there relating to any article at the 
same time conveyed in and by said railroad car, whereof 
the said Tilden was then and there conductor, and then 
and there had charge as aforesaid. 

The defendant moved to quash the indictment, for causes 
stated in the opinion of the court. 

Curtis, J.— The objection that the indictment should 
have negatived the fact that the letter transported by the 
defendant bore a stamp, cannot be sustained. 

The act of August 31, 1852, sec. 8,(10 Sts. at Large, 
142,) which allows stamped letters to be carried out of the 
mail, does not repeal any part of the enacting clause on 
which this indictment is founded. Its true office is to en- 
graft on the existing law a clause in the nature of a pro- 
viso, which may furnish matter of defence, but need not be 
noticed in an indictment. The case cannot be distinguished 
from that of The Aurora, in T Cranch, 382, where one act 
inflicted a forfeiture, and a subsequent act provided that it 
should not be inflicted if the property belonged to a citi- 
zen of the United States. It was held to be unnecessary 
to negative the citizenship of the owner, it being matter of 
defence to be shown by him. (See also Two hundred 
chests of Tea,9 Whea. 430; Commonwealth v. Hart, 6 Law 
Rep. N.S. 79.) 

The other objection is that only an action or information 
for the penalty lies, and not an indictment. 

The 10th section, on which the indictment is rested, after 
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declaring that it shall not be lawful for certain persons to 
do certain acts, enacts that one class of persons, of whom 
the defendant is alleged to be one, “ shall forfeit and pay 
in every such case of offence, the sum of fifty dollars.” 

The 17th section provides, “ That all pecuniary penalties 
and forfeitures, incurred under this act, shall be one half 
for the use of the person or persons informing and prose- 
cuting for the same, and the other half to the use of the 
United States.” 

It is laid down by Mr. Justice Story, in Ex parte Mar- 
quand, 2 Gal. 554, that at common law, wherever a penalty 
is given, and no appropriation or method of recovery is 
prescribed by the act, an action or information of debt 
lies, and not an indictment. Though he does not so qualify 
the proposition in terms, he was speaking of a case where 
the statute alone prohibited the act, which was lawful 
before, and at the same time annexed a pecuniary penalty 
as the only punishment for its commission. In such a case 
Itex vy. Malland, 2 Str. 828, is in point, and I am not aware 
that it has been overruled. But it is not necessary to de- 
termine this case upon that ground. It has been settled 
since Castle's case, Cro. Jac. 443, that when a statute 
creates a new offence, and appoints a specific remedy, by a 
particular method of proceeding, that method and no other 
must be pursued. And accordingly, when a statute creates 
a new offence, and affixes a specific penalty, one half to be 
to the use of the king, the other half to the use of any such 
person as will sue for the same by writ, &c., &c., no indict- 
ment lies. ter v. Wright, 1 Bur. 543. See also United 
States v. Simms, 1 Cranch, 252; Wiley v. Gale, 1 Met. 63; 
Rex vy. Robinson, 2 Bur. 803. 

This statute creates a new offence and affixes a specific 
pecuniary penalty; it also appropriates that penalty, one 
half to the United States, and one half to the use of the 
person informing and prosecuting for the same. It does 
not declare how the informer is to prosecute for the same. 
Nor was it needful to do so; because it was already a part 
of our law, that when a statute gives part of a penalty to 
any one who will sue for the same, an action or information 
of debt is the proper remedy. Bac. Ab. Actions Qui Tam 
A. Chitty’s Pl. 112. When, therefore, this statute appro- 
priates one half the penalty to the use of him who informs 
and prosecutes for the same, it does, in effect, by a neces- 
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sary implication, adopt those particular remedies which 
appropriately belong to the common informer, and by which 
alone he can prosecute for the same. 

It is true that if no informer does prosecute, the Attor- 
ney of the United States may have a judgment for the entire 
penalty to the use of the United States; 2 How. P. C. ec. 25, 
§ 20, Rex v. Hymen, 7 D. & E. 532; Commonwealth v. How- 
ard, 13 Mass. R. 211. 

But whether the information name an informer or not, 
only affects the mode of rendering the judgment; the ab- 
sence of an informer does not authorize a change in the 
nature of the remedy, and the substitution of one not con- 
templated by the legislature. 

Let an order be entered to quash the indictment. 

C. T. Russell, for the motion. 

Woodbury, (District Attorney,) contra. 





District Court, Massachusetts. October, 1858. 
In Admiralty. 


Tue RicwarD BUuSTEED. 


Contracts for the building of sea-going ships are maritime. 

Liens on domestic ships, given by a State statute, in cases of contracts, 
maritime in their nature, may be enforced in the district courts of the 
United States, in admiralty. 

The restriction of sixty days, in the Revised Statutes of Massachusetts, 
c.117, $4, if it be incorporated into the statute of that State, 1855, c. 
231, is not applicable to proceedings in this court. 

This was a suit in rem, to enforce a lien given by a statute 
of Massachusetts. The claim was for labor performed in the 
construction of a sea-going ship, of over six hundred tons 
burthen, built at Quincy. 

SPRAGUE, J.— Suits like the present have been so often 
sustained, in this and other admiralty courts, in the United 
States, that I should have exercised jurisdiction without 
remark, were it not for the recent case of The Steamboat 
Jefferson. (Peoples’ Ferry Company vy. Beers, 20 Howard, 
393.) That case has been‘considered by a learned admiralty 
judge, and I have reason to think, by the bar generally, as 
clearly indicating that the Supreme Court will not, here- 
after, sanction the taking of jurisdiction by the district 
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courts, of any claims by material men, or of any lien exist- 
ing only by State law. The reasons for this apprehension 
are, first, the supposition that the court, in that case, 
decided that a contract for labor and materials, in building 
a vessel, is not maritime, and inability to see any ground 
of distinction between such a contract and one for repairs 
or outfits; second, the significant caveat at the close of the 
opinion, as to liens by State law. Upon examining that 
case, I do not feel constrained to consider it as deciding 
that contracts relating to the building of vessels are not 
maritime. I deem it necessary to give my reasons for this 
conclusion. That case called for a decision only of the 
question whether a lien existed by the general maritime 
law, in favor of the builders, under the particular cireum- 
stances of the case, the State law giving no lien. The 
precise point is thus stated in the opinion of the court : — 

“ We have then the simple case, whether these ship-car- 
penters had a lien for work and materials, that can be 
enforced in rem, in the admiralty.” 

The case did not call for a decision of the question 
whether a suit in personam could have been maintained upon 
such contract, and nothing is more familiar in the admiralty 
than that such suits are maintainable where no lien exists. 
The General Smith, 4 Wheaton, 438; Andrews v. Wall, 3 
Howard, 572; N. J. 8S. N. Co. v. Mchts. Bk., 6 Howard, 392 ; 
The Boston, 1 Sumner, 341; The Trelauny, 3 Rob., 316; 
The Fair American, 1 Peters Adm., 94; American Ins. Co. 
v. Juhnson, Blatchford & Howard's Reports, 24; The Mer- 
chant, Abbott, 1; Clerkes Praxis, Tit., 1. The decision we 
are now examining, in the 20 Howard, was against the lien. 
This may have been because the contract was not maritime, 
or because, being maritime, no lien was attached to it, or 
on both these grounds. It seems to me most reasonable 
to believe that the decision of the court rested upon the 
ground that no lien arose from the contract, even if mari- 
time ; and that what is said in the opinion against the mari- 
time character of the contract, may be regarded as the 
reasoning or dictum of the learned judge who delivered 
the opinion, — entitled, indeed, to great deference and re- 
spect, but not absolutely binding. It is nowhere distinctly 
announced that a contract for the construction of a ship is 
not maritime, and the reasoning to that effect is so blended 
with the question whether a lien would arise where the 
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owner was present, and not without credit, — that it cannot 
be said that the question, as to the maritime character of 
the contract, was separately or independently considered or 
decided. The opinion, in speaking of maritime contracts, 
does so in such a manner as to indicate that the only con- 
tracts in the mind of the writer were those which carry 
with them liens. Thus he says: —“The admiralty juris- 
diction, in cases of contract, depends, primarily, upon the 
nature of the contract, and is limited to contracts, claims, 
and services, purely maritime, and touching rights and du- 
ties appertaining to commerce and navigation.” This, 
standing alone, would seem to apply to all contracts, as 
well those to be enforced tx personam, as in rem. But 
the next sentence in the opinion is:—*“In considering the 
foregoing description, it must be borne in mind that liens 
on vessels encumber commerce, and are discouraged.”’ This 
clearly evinces that the only contracts then under discus- 
sion were those that carried with them the encumbrance of 
alien. The opinion then proceeds to say under what cir- 
cumstances a lien does or does not exist, saying, in the 
close: —“ It would be a strange doctrine to hold the ship 
bound in a case where the owner made the contract in 
writing, charging himself to pay, by instalments, for build- 
ing the vessel, at a time when she was neither registered 
nor licensed as a sea-going ship.” Thus announcing that 
no lien arose on such a contract. But, as if continuing the 
same discussion, the next words are:—“So far from the 
contract being purely maritime, and touching rights and 
duties appertaining to navigation, (on the ocean or else- 
where,) it was a contract made on land to be performed on 
land. The wages of the shipwrights had no reference to 
a voyage to be performed; they had no interest or concern 
whatever in the vessel after she was delivered to the party 
for whom she was built; they were bound to rely on their 
contract.” Now, it is to be observed that the only remark 
or expression in the whole opinion, against that contract 
being maritime, is found in the words —“So far from the 
contract being purely maritime.” And after only a few 
sentences, and as a part of the reasoning upon which that 
remark rested, it is said: — “They [the shipwrights] had 
no interest or concern in the vessel after she was delivered 
to the party for whom she was built; they were bound to 
rely on their contract.” That is, they had no lien. The 
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connection in which the absence of lien is urged, and the 
whole course of the reasoning, indicate that the question 
whether that contract was maritime, received no distinct 
consideration, as being separable from the question of tien. 
The opinion then cites the case of The Brig Hannah (1 
Bee, 419,) which was a suit in rem to enforce a lien. To 
consider the decision to be merely that no lien arose, 
makes it more rational in itself, and more consistent with 
other decisions of the same high tribunal. I am further 
led to believe that the remark against that contract being 
maritime, did not emanate from the whole court, because 
of the grounds upon which it is placed. Only two reasons 
are assigned against the maritime character of the contract. 
The first and principal one is that the contract was made 
on land to be performed on land. But this is very often 
true in furnishing of sails, rigging, ship stores, and mate- 
rials for the repairing of old vessels, to be delivered at a 
store or loft, or on a wharf, and even the labor in making 
the repairs when she is on a marine railway; for which a 
maritime lien has always existed, except under the pro- 
hibitions of the English courts of common law. Would 
it, in legal contemplation, make a difference whether 
the articles were delivered by the artisan on the deck of 
the ship, or on the pier where she lay; or whether the rig- 
ger, or block-maker, put their work on the vessel while on 
the stocks, or after she is launched? If so, it would be 
worth while to remark that a new vessel is usually delivered 
by the builder on the water, and that a great proportion 
of the labor and expense of her construction and apparel is 
performed and incurred after she is afloat. 


If it should be asked, why should a contract for labor 


upon a vessel, new or old, when performed on land, be 
maritime, | answer, because it is necessary, and goes di- 
rectly to fit that vessel for use upon the navigable waters 
of the sea. The vessel is designed exclusively for maritime 
purposes, she is to be used solely upon the sea, as the 
instrument of commerce and navigation. Every contract 
that is made, either for the creation or preservation of a 
vessel, and every act in the performance of such contract, 
must have reference to her nautical use. Every timber 
that is put into her frame, every plank that is bent upon 
her hull, every seam that is calked, must be adapted with 
peculiar skill, exclusively for nautical and maritime use, 
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and almost every question that can arise under such con- 
tract, must have reference to such use and adaptation, and 
require the experience and skill of nautical experts for its 
solution. One of the most frequent questions that arises 
upon the construction or repairs of a ship is of her seawor- 
thiness, and what question can be more peculiarly and em- 
phatically maritime, and what tribunal so appropriate to 
investigate and decide it, as a court of admiralty, if such 
court can answer, at all, the purposes of its creation ? 

The second reason assigned against the maritime charac- 
ter of the contract is, “that the wages of the shipwrights 
had no reference to a voyage to be performed.” This can- 
not mean that they had not reference to some voyage to be 
performed; because the sole purpose for which a ship is 
created or preserved is to perform voyages on the sea. 
The meaning, therefore, must be that they had no refer- 
ence to a particular and specified voyage. Can that be 
material? If a sea-going vessel, seeking employment, is in 
need of spars and rigging to fit her for sea, and a mechanic 
supplies them, can the nature of his claim be affected by 
the accidental circumstance that the particular voyage upon 
which she was first to proceed was agreed upon before or 
not until after the work was done? Will his claim in the 
one case be maritime, and in the other not, when in both 
it was certainly known that she was to proceed on some 
voyage for which the repairs were essential? Two cases 
only are cited as authority ; both from Bee’s Reports, — The 
Hannah, 419, and The Enterprise, 345,— both decided by 
the same judge, and both questions of lien; one for the 
construction of a new vessel, and the other for money fur- 
nished to fit out an old one. These decisions were made 
before the existence of our government. In those cases 
the judge looked only to the English doctrine, and did not 
even glance at any other than common law authorities. 
The only inquiry was, what powers had been left to the 
English admiralty under the prohibitions of rival courts. 
The decision was founded solely on the jurisdiction of the 
English admiralty, after it had been shrivelled and paralyzed 
by prohibitions from hostile and narrow-minded tribunals, 
and from which, now in a more enlightened age, it is recov- 
ering by means of restoratives from Parliament. It has 
been so often decided that | presume it is now beyond con- 
troversy that the extent of English admiralty jurisdiction 


' 





rent in J hap att os 


AO he Ree WS 
We ae be 


e. Pex 


Sipe 





























le ee 








606 District Court of the United States. 


is no criterion of that of the courts of the United States. 
Peroux v. Howard, 7 Peters, 324, 341; The General Smith, 
4 Wheaton, 438; The Steamer De Soto, (Manning v. Clark,) 
5 Howard, 454; Merchants Bank v. N. J. S. N. Co., 6 How- 
ard, 344; The Genesee Chief, 12 Howard, 443; The Brig 
Ann Elizabeth, (Du Pont de Nemours v. Vance,) 19 Howard, 
162; The Bark Uropang, (Ward v. Peck,) 18 Howard, 267. 
In each of these cases the Supreme Court has exercised 
jurisdiction where the English admiralty would not. 

In the case of The Enterprise, the only inquiry was 
whether a lien arose upon the contract therein stated. No 
other question is touched. The Hannah is the only case 
cited that bears upon the present inquiry, and that, too, 
was to enforce a lien. Against this single decision, made 
by a single State judge, upon the alleged practice of courts 
held in thraldom by common law tribunals, may be cited 
numerous and far higher authorities, establishing the posi- 
tion that contracts for the building of ships are maritime. 
Read v. The Hull of a New Brig, 1 Story, 244; The Young 
Mechanic, 2 Curtis, 404 ; S. C. Ware, 535; Hull of a New 
Ship, Davies, 199; The Sandwich, 1 Peters’ Adm., 233; A 
New Brig, Gilpin, 473 ; The Hornet, Crabbe, 429 ; The 
Charles Mears, Newb., 197; The Hull of a New Ship, 2 Cur- 
tis, 416; Marine Ordinances, Tit. 2, Art. 1; Benedict’s Ad., 
$$ 213, 264, 275; Conklin’s Ad. Practice, pp. 66, 67; also, 
the reasoning of the court in The Ellen Stewart, 5 McLean, 
269; and The Samuel Strong, Newb. 187. 

One of the most learned admiralty judges of this or any 
other country has said: —“ All civilians and jurists agree 
that maritime contracts include contracts for 
maritime service in the building, repairing, and navigating 
of ships,” &c., De Govio v. Boit, 2 Gall, 475; see authorities 
there cited. 

Another consideration,—there is no ground either in rea- 
son or authority for a distinction between contracts for the 
construction and contracts for repairs of a vessel. As we 
have seen, the only reasons assigned in the opinion against 
the former being maritime, apply also to the latter, — and 
why should a contract to repair or reconstruct a part of an 
old vessel be maritime, and a similar contract to construct 
the same part of a new vessel not be; or, why should the 
making or furnishing a suit of sails, a cable, or a rudder, 
for an old ship, be maritime, while doing the same for a 
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new ship should not? The only authority cited, that of 
The Hannah, gocs equally against both construction and 
repairs. The decision and the reasoning in that case rested, 
as we have seen, altogether upon the doctrines and _ prohi- 
bitions of the common law courts, which were not limited 
to original construction, or bounded by high or low water 
mark, but went against labor performed, and all bills incur- 
red upon vessels within the body of a county, ( Ltoss v. 
Walker, 2 Wilson, 265.) In the same intolerant spirit the 
common law judges attempted also to dwarf and cripple 
the chancery jurisdiction, and that they did not succeed was 
owing only to a more vigorous resistance. 

Contracts for the building of vessels thus standing in 
principle and reason, and upon (all) the authorities, even 
including the English, on the same ground with those for 
repairing vessels, it seems necessarily to follow that if the 
former be not maritime, the latter are not. That the latter 
are maritime, and that suits by material men for repairs 
are cognizable in the admiralty, has been so often decided 
as to ‘be beyond controversy, if, indeed, anything as to 
admiralty jurisdiction can now be deemed settled. I cite 
some of the authorities: — Peroux v. Howard, 7 Peters, 
324; The General Smith, 4 Wheaton, 438; Hull of a New 
Ship, Davies, 199; Davis v. Child, Davies, 711; The Sand- 
wich, 1 Peters Adm. ., 233; The Jerusalem, 2 Gall, 345; The 
Nestor, 1 Sumner, 73; The Robert Fulton, 1 Paine, 620; The 
St. Jago De Cuba, 9 Wheaton, 409 ; The Thomas Scattergood, 
Gilpin, 1; A New Brig, Gilpin, 473 ; The President, 4 Wash., 
458; The Young Mechanic, 2 Curtis, 404; The Hornet, 
Crabbe, 439; Iead v. Huil of a New Brig, 1 Story, 244; 
The Chusan, 2 Story, 456; Purinton v. Hull of a New Ship, 
2 Curtis, 416; The Kersage, 2 Curtis, 421; The Sam Slick, 
2 Curtis, 480; 12th Adm. Rule; The Isaac Newton, Abbott, 
11; The Alexander, 1 Wm. Robinson, 346. Now I cannot be- 
lieve that all contracts by material men are to cease to be 
maritime, or that all admiralty jurisdiction heretofore ex- 
ercised over liens created by the State enactments is to 
be relinquished. I certainly cannot presume that a juris- 
diction which has been exercised in accordance with the 
direct authority of Perour v. Howard, (7 Peters, 324) and 
in obedience to the twelfth admiralty rule of the Supreme 
Court, and under which many vessels have been sold, and 
titles acquired, is now to be overturned as never having 





LOS OP TTT tN Or ee — 
- nigra ov 5 ae a 2 


— 


ee ——— 
. ~ weet Ce yee Lab Det 





= 





te a ee ig de 





608 District Court of the United States. 


rested upon any legal foundation. I am of opinion that the 
contract now before me is maritime, and, as such, cognizable 
by this court. 

The next question is whether the lien therefor, given 
by the State statute, can be enforced by the courts of the 
United States. One would think that the case of Peroux 
v. Howard, (1 Peters, 324) and the twelfth admiralty rule of 
the Supreme Court, were sufficient to settle that question. 
But, independent of these and other conclusive authorities, 
I think that the jurisdiction is maintainable on principle. 
It is true a State cannot give to a Federal court juris- 
diction, nor clothe it with new powers or processes. 
The statute of Massachusetts attempts to do neither. 
This court has its jurisdiction, “ Admiralty and Mari- 
time,” under the Federal Constitution. Its powers and 
processes are its own, and are independent of State enact- 
ments. But State legislation may give rights to indi- 
viduals. It gives to the workman on a house, or on a 
domestic vessel, a lien on the vessel or the house. This 
lien is a right, a privilege, a jus in re, a proprietary inter- 
est in the house or the vessel. The mechanic may vindicate 
this right in the appropriate tribunals. The State legisla- 
ture gives its own courts special powers to enable them to 
enforce the right against the house or the vessel ; but 
leaves the mechanic, in the case of a vessel, the option to 
enforce his lien either in the State courts, or in the Fed- 
eral court, as a Court of Admiralty. It makes no attempt 
to confer any powers on the Federal courts, either in the 
way of jurisdiction or of process. In the same way, while 
parties cannot give this court jurisdiction by agreement, 
yet parties may by their agreements create new rights, and 
these new rights may be enforced in this court, by admi- 
ralty process, if they be of a class and character to which 
that process is appropriate. The only question under a 
statute right (whether given by Congress or a State,) as 
under a right created by parties, or existing by the general 
law, is whether the right is maritime in its nature. 

In this case, the right is an interest, a jus in re, in a vessel, 
attached by law to a contract for work on the vessel. This 
is maritime in its nature. That the vessel is owned in the 
same State where the work was done, is a fact affecting 
only the existence of the right or lien, not the question 
whether, if it exists, it be maritime. If the vessel be 
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owned in another State, the right or lien arises by gen- 
eral maritime law ; while, in case of the domestic ship, 
it exists by virtue of positive enactment of legislatures con- 
ceded to have authority to create such a right ina domestic 
vessel. I shall not hesitate, therefore, to exercise the ju- 
risdiction in this cause. 

Another question has been made in the defence, founded 
on a recent construction of the Act of 1855, by the Supreme 
Court of Massachusetts. This libel was filed in less than 
sixty days after the debt accrued. In the case of Tyler v. 
Currier, not yet published, that court decided that a petition 
under this act, to enforce this lien in a State court, cannot 
be filed until sixty days after the debt accrues; and it is 
contended that by force of this decision, or independently 
of this decision, on the true construction of the Act, the 
libel in this court should not be filed within that time. 

The Act of 1855, after defining and establishing the lien, 
goes on to provide that it may be enforced by petition in 
the courts of the State “in the manner” provided by the 
Revised Statutes, c. 117, the 4th and subsequent sections. 
The chapter referred to establishes the mode of procedure 
to enforce a lien on houses for builders’ contracts. Among 
other provisions of that chapter, is one that the petition 
shall not be filed until the debt has remained unpaid for 
sixty days. In Tyler v. Currier, the question was whether 
by the term “in the manner,” used in the Act of 1855, the 
provision of the house lien law respecting the sixty days 
was incorporated into the ship lien law. The Supreme 
Court held that it was. The reasoning of the court was 
that the word “manner” was suflicient to include and 
carry with it the restriction of sixty days ; and that 
policy favored that construction, the object of the legis- 
lature being to guard against the precipitate use of this 
summary process. If, says the court, the restriction as to 
time is not adopted, suits may be commenced in one day 
after the debts become due, and vessels be arrested, and 
large costs incurred. The restriction gives time for ad- 
justment, notice and arrangements, and tends to prevent the 
hasty, vexatious or unreasonable use of the remedy. 

So far as process in the State court is concerned, I as- 
sume this decision to be a conclusive construction of the 
statute. But, of course, this decision cannot control or 
affect the processes of this court, as mere processes, 
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or the modes and manner of proceeding here. The 
statute of 1855, after providing a remedy in the State 
court, declares that such provision shall not be con- 
strued as giving the State courts exclusive jurisdiction 
over the lien, “but the same may be enforced in the courts 
of the United States, according to the course of proceed- 
ings in such courts.” The statute, therefore, contemplates 
a special course of proceedings in the State courts, and the 
known “ course of proceedings ” in this court, in admiralty. 
This saving clause cannot give to this court jurisdiction, or 
affect its processes; nor could the absence of this clause 
have taken away its jurisdiction or affected its remedies. 
But, on a question of construction, the clause affords an 
argument that the legislature knew and contemplated the 
use of a different “course of proceedings” here. It must 
be remembered that it is only by bringing the restriction 
as to sixty days within the term “in the manner” that the 
Supreme Court imports it into the statute of 1855. Unless 
the restriction is a part of the “manner” of enforcing the 
lien, it cannot be affixed to the Act of 1855. If the re- 
striction in the Revised Statutes is a part of the right, an 
essential part of the lien, a portion of the law of property, 
and not of the law of remedy, then it cannot be affixed to 
the lien on ships in the Act of 1855, for it must pass under 
the term “manner,” or it is no part of thatact. And if it 
be a part of the “manner” or course of proceedings, then as 
the State statute cannot affect the course of proceedings in 
this court, it would not apply here, if the statute attempted 
to apply it; and there is good ground for believing that the 
legislature did not attempt so to apply it. This is not 
only because the act in terms contemplates a different 
“course of proceedings” here, but from the nature of the 
case. 

The reasoning of the court in Tyler v. Currier is that it 
was necessary to provide a guard against precipitate and 
unreasonable use of this extreme remedy. In the State 
courts this may be necessary. The suit to enforce a lien 
is commenced at the discretion of any attorney, and the 
vessel may be arrested at his discretion, by an attach- 
ment on a common writ, (St. 1855, c. 231, § 223,) which he 
purchases at the clerk’s office, or, if on petition, the arrest 
is made, as of course, by order of the clerk, as a mere 
ministerial officer. There is no provision for the interven- 


~ » - 23 “ ; 
— ae se ee ln el a ee ee 
: Sa —s = + 6 ores 


if 
L 














PO aha hay 
a 


~ 








District Court of the United States. 611 


tion of any person clothed with discretion to refuse or stay 
or regulate the process. This is a difficulty inherent in 
courts acting on the common law system. If this were the 
object of the legislature, the safeguard is not necessary in 
this court. Here the suit must be commenced by a sworn 
libel, countersigned by a proctor who is responsible to the 
court, and who may be compelled to pay costs out of his 
own pocket, if he has sued out process improperly, even if 
the main cause is decided in his favor. The process does 
not, even then, issue as of course, but in the discretion of 
the judge in each case. The judge requires proof that no- 
tice has been given, or that there is danger the vessel will 
go to sea, at once; and if there is time, and no good reason 
to the contrary, he may and often does require a monition, 
to show cause to issue in the first instance, before the ar- 
rest; and on this monition, if stipulation is given, the arrest 
is dispensed with; or, if good cause is shown, the ship- 
owner is protected from vexatious process. All questions 
of costs are also in the control of the court, who may even 
give costs against a prevailing party. Now as this “course 
of proceedings” in admiralty was known to and recognized 
by the legislature, having been the only mode of enforcing 
the lien on domestic ships under the acts prior to that of 
1855, it may well be that the legislature was satistied 
with the safeguards afforded by the admiralty mode of 
procedure, and saw the necessity of establishing some sub- 
stitute for it in the State courts, and did so by a positive rule 
of intervention of a fixed period of time in all cases, knowing 
that it would be difficult to charge the dity of preliminary 
inquiry in all cases on judges of common law courts. 

The result therefore is that, both upon the reason of the 
thing, and on the authority of the case of Tyler v. Currier, 
the sixty-day restriction, if a part of the act of 1855, is a 
partof the “manner” of procedure to enforce the right, 
and not part of the right itself. As such, it cannot be 
imported into this court by force of the State statute ; and, 
in my opinion, the State statute does not attempt so to im- 
port it; but contemplates and recognizes the exercise by 
this court of a different manner and course of procedure. 

These being the only defences to the suit, a decree may 
issue for the amount of the debt claimed. 

J. H. Prince, for libellants. 

J. L. English, for claimants. 
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July Term, 1858. In Admiralty. 
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A seaman may be a salvor of his own vessel after his contract of service 
shall have been dissolved. He may be absolved from his allegiance to 
the ship by being deserted by the master and rest of the ship’s 
company. 

The case of The Blaireau. 

Amount of salvage compensation. 


Agere eee 


Fan. PASE 


Spracvr, J.— This is a libel for salvage by Knowlton, 
one of the crew. The facts proved are as follows: The 
libellant shipped as cook on board this vessel for a voyage 
from Philadelphia to Boston and back. On the 24th June 
last she sailed for Boston, laden with coal. On the 30th, 
being off Cape Cod, at about eleven o'clock at night she came 
in collision with another vessel called The Elisha T. Smith, 
which struck her starboard quarter, broke off some of her 
stanchions, injured the main boom and the house on deck, 
and tore the mainsail so as to render it useless. The 
wind was northeast, and so strong that the topsails and 
flying jib had been taken in, and she was under her main- 
sail, foresail and jib only. Highland light was in sight; at 
what distance, is variously stated from six to fifteen miles. 
The crew consisted of the master, one mate, three. fore- 
mast hands, and the libellant. At the time of the collision 
the libellant was in his berth, asleep; one other seaman also 
was below. The master, mate, and two scamen were on 
deck, all of whom immediately deserted the schooner and 
got on board the eolliding vessel. The seaman who was 
below also got on board of her by jumping overboard and 
swimming to her. The libellant, being roused by the crash, 
ran on deck, found no one there excepting one seaman, 
whom he soon afterwards saw getting up the side of the 
other vessel. Finding himself alone, he hailed the other 
vessel and begged that he might not be deserted. The 
master of The Triumph says that before he left his vessel 
he called the libellant, and after getting on board The Elisha 
T. Smith, he besought her master not to leave the libellant, 
but he refused to comply, lest by delay he should vacate his 
insurance, and proceeded on his voyage. The libellant 
states, that after being thus deserted, he first rigged the 
pump and worked it for some time; he then secured the 
main boom, the rope which held it to the mast having been 
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broken, and the block for the main sheet being out of the 
strop. He next pumped for a while, and then searched for 
a leak, and believing that the water came in between the 
skin of the vessel and the timbers below, took cotton wool 
from some of the bedding, and with a case knife, calked, 
as well as he could, around and near the stanchions that 
had been broken. He also stuffed a mattress and pillows 
into a hole in the house, through which it was apprehended 
water might be dashed by the waves into the cabin. About 
this time another vessel came near, which he hailed, stating 
his condition and begging for assistance, which she refused, 
and kept on her course. Up to this time the starboard, 
that is, the wounded side of the vessel, was to leeward and 
the water came on to her deck. The libellant then took 
the helm and wore round so as to bring the starboard side 
to windward, and more out of water. The mainsail having 
been destroyed, the only sails set were the foresail and jib. 
He put a signal of distress into the main rigging, and 
steered toward Highland light, and by daybreak was not 
far from the land. The wind and sea had abated. He ran 
along parallel to the shore for some time, when another 
vessel came within speaking distance; from her, also, he 
begged for aid. She declined rendering any, but told him 
that if he ran down off Harwich, boats would come to his 
relief. He did so, and at about half past eight o’clock in 
the morning a boat from that place, with seven men, came to 
his assistance. They anchored the vessel off Harwich, got 
a new mainsail, nailed boards over the stanchions that had 
been broken off, and over the hole in the house, and then 
got under weigh for Provincetown, which they reached the 
next morning. 

It is contended by the claimant, First, that the libellant 
rendered no service; and, Second, that if he did, being one 
of the crew, he was bound by his contract to use his utmost 
exertions for the preservation of the vessel, and could not 
therefore be a salvor. I do not think that the testimony 
of the libellant is to be wholly disregarded; and although 
the vessel leaked very little, if any, yet Iam satisfied that 
his exertions contributed to her safety. 

As to the second objection, the claim of the .seaman 
Toole in the case of The Blaireau, 24 Cranch, is, in all cir- 
cumstances which affect the right to assume the character of 
salvor, like the present. It is true that Toole alleged that 


ig tech” - 


xs ‘yoy 
i eR ERNE Ne IE ak ase ge 
; = nian en Pe eae 


— 


pin 


te 









¢ 
“ 
- 





614 District Court of the United States. 


his remaining on board The Blaireau was in some degree 
voluntary. But the opinion of the court states that he 
was deserted, and the decree is placed on that ground. 
Some differences between the two cases have been suggested, 
but they are too minute to be worthy of remark. It is 
contended, however, that the case of The Blaireau is anti- 
quated, that it was decided when the law was not well 
understood, and that it is now settled that a seaman cannot 
be a salvor of his own vessel. If this were so I should 
regret it, for instead of being an advance in sound jurispru- 
dence, it would be the reverse; but it is not so. The case 
of The Blaireau is not shaken, but strengthened and con- 
firmed by subsequent opinions. Chancellor Kent  sus- 
tains it by the authority of his name, laying down the same 
doctrine in the third volume of his commentaries, page 197. 
In Hobart et al v. Drogan et al, 10 Peters, 122, Judge 
Story, in delivering the opinion of the court, after stating 
that cases might exist in which seamen, by being absolved 
from their obligation to the ship, or by services exceeding 
their proper duty, might be salvors, says “ such was the case 
of the seamen left on board in the case of The Blaireau, 2 
Cranch, 2€8.” And as late as the year 1853, Dr. Lushing- 
ton, in the case of The Florence in Vol. 20 Law and Equity 
Reports, page 607, cites the case of The Blaireau with 
approbation, and judicially adopts its doctrines. The case 
of The John Perkins, decided by Mr. Justice Curtis, in this 
circuit, and reported in the Law Reporter, Vol. XXI., page 
87, is relied upon as maintaining the position that a seaman 
cannot be a salvor of his own vessel. But that case was 
essentially different from the present. The vital question 
is, Had the contract with the seaman been dissolved? that 
is, Was he bound to render the service for which he claims 
salvage compensation, or had he been previously discharged 
from all obligation under his contract ? Now in The Blaireau 
it is held that the absolute desertion of the ship with a sea- 
man on board, by the master and rest of the crew sine spe 
revertendi, was a dissolution of his contract and absolved 
him from his allegiance to her. In the case of The John 
Perkins there was no such desertion of the vessel. The 
master and all the crew but one left her by reason of dan- 
ger from the ice, with the intention of watching her from 
the shore, to contribute to her preservation as far as might 
be in their power, and to return to her if practicable, and 
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they actually did return to her. None of the seamen were 
discharged ; they were allowed by the master the option of 
going ashore for the time being, or to remain on board. 
One chose to remain, but all continued under his authority 
and subject to his command. As to the amount of salvage 
that should be awarded, little aid can be derived from the 
case of The Blaireau. There the property saved exceeded 
$60,000, and the damage and peril of the ship were very 
much greater, and the salvors were for a long time in great 
danger, and subjected to severe labor. Here the property 
was only $5000, and the time it was in jeopardy was short. 
In a day or two after The Triumph was brought into Prov- 
incetown, her master, who was also part owner and ship’s 
husband, reached that place. He settled with the seven 
men from Harwich by paying them $900, a liberal salvage 
compensation. Some negotiation was had with the libel- 
lant. One witness, a general agent of underwriters, testi- 
fied that the highest sum claimed by the libellant was $200. 
The libellant himself stated that it was $300. Upon con- 
sideration I shall decree to the libellant the sum of $300. 
I can assure the parties that if the circumstance that that 
is the sum which the libellant says that he claimed has had 
any influence upon my judgment, it has rather been to dimin- 
ish than to increase the amount awarded. There is a part 
of the history of this case which invites some general 
remarks. It is true policy to offer such pecuniary induce- 
ments by salvage compensation to those who happen to be 
in a situation to aid in rescuing property from extraordi- 
nary peril from the sea as will induce them to render that 
aid promptly and efficiently. I am aware that underwriters 
have generally deemed the rate of salvage compensation 
allowed by the courts to be far too liberal. But we here 
see not only property, but life, in peril on the ocean, and 
yet three vessels, in a situation to render aid, and implored 
by the man whose life was at stake, to do so, all refuse his 
request. The first, the colliding vessel herself, would not 
lie by or delay a moment, from fear of pecuniary loss; the 
second follows his example without assigning any reason. 
Both in the darkness of the night keep on their course 
without pause, leaving this solitary mariner and his crippled 
vessel to any fate to which the wind and the waves might 
devote them. The third vessel, in broad daylight, (so little 
influenced by any prospect of reward,) chose rather to 
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leave the libellant and his vessel to the chance of being seen 
and succored from the shore, than to render any assistance 
herself. Now if the policy of the law and of the courts 
who administer it had accomplished their purpose, the mas- 
ter of each of these vessels, from the mere hope of gain, 
independent of motives of humanity, would at once have 
arrested her course and given all needful assistance with 
promptitude and energy. 

Decree for $300 and costs. 

H. A. Scudder, for the libellant. 

A. H. Fiske, for the claimant. 


THe VINCENNES. 
JoserH H. Wuire, LipeLuant, v. Henry JONES ET AL. 


When a former judgment is relied on as a defence in the admiralty, it 
should appear by the record that the precise question or title set up 
was passed upon in the former suit, and not that it might have been. 

For a ship to be seaworthy for the voyage, she must be manned by a com- 
petent master and crew. 

In a libel by the owners on a charter party for refusing to furnish a cargo, 
on the pretext that the ship was unseaworthy, the burthen of proving 
the seaworthiness is upon the owners. 

When the question of seaworthiness is in issue, evidence of the per- 
formance of voyages immediately before or after that contemplated, is 
inadmissible, except so far as they may afford just inferences as to her 
actual condition at the time. 

The material facts in this case are stated in the opinion 
of the court, which was given November, 1858, by 
Ware, J.— This is a libel on a charter party. Henry 

Jones & Co., merchants in Boston, chartered the brig 

“Vincennes,” on the 2d of December, 1853, then lying 

in that port, for a voyage from Baltimore to Boston. 

The vessel was immediately to proceed to Baltimore, 

whence the charterers agreed to furnish a full cargo — both 

under and on deck — of white oak ship plank, of the dimen- 
sions mentioned, with tree-nails for small stowage, and to 
pay freight at the rate fixed by the contract, on the delivery 
of the same at Boston. The lay days for loading were to 
commence two days after the master reported his vessel 
ready to receive the cargo; and then that was to be deliv- 
ered as fast as it could be received and stowed by the crew, 
and twenty dollars a day demurrage was to be paid by the 
charterer for every day’s detention of the vessel for default 
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in furnishing cargo. Under this charter the brig arrived 
at Baltimore, and was ready to receive her cargo the 31st 
of December, and began to load January 2d. The loading 
was continued to the 6th or 7th, when she was about or 
nearly one-half laden, and then Abbot, who furnished the 
cargo, and for whom the brig was chartered, refused to 
furnish any more, on the ground that the vessel was unsea- 
worthy. The real reason of Abbot’s refusal to proceed 
with the loading, it appears from the evidence, was the dif- 
ficulty he found in getting insurance. The owner wasinformed, 
and negotiations were entered upon to obviate the difficulty, 
with such success that the loading was resumed on the 20th, 
but was again suspended, on new misunderstandings, on the 
22d, and not resumed after. ‘Abbot demanded the re-de- 
livery of the cargo, which was refused by the master, who 
was preparing to sail with what he had, when, on the 11th 
of February, the vessel and cargo were taken into the pos- 
session of the sheriff, on a writ of replevin, sued out by 
Abbot against the master. The cargo was discharged by 
his officers, and the brig restored to the master on the 16th. 
The brig was then loaded with a cargo of coal and wood, 
by Mr. Cunningham, a commission merchant, and sailed for 
Boston on the 23d, where she arrived on the 15th of March. 

This suit is brought by the owner of the ship against the 
charterer for a breach of the covenant of the charter party. 
The first ground of defence relied on is, that the subject 
matter of this suit has already passed in rem judicatam, in 
the replevin suit at Baltimore. The defence of res judicata, 
whether made in the form of a plea in bar, or offered as 
evidence on the general issue, to avail the party, must be 
between the same parties, and the judgment must be on the 
same question or point that is sought to be litigated in the 
new action. That was a suit by Edwin A. Abbot against 
Allen Gatchel. The parties were not, therefore,thesame. But 
it is said that, though nominally different, there is a substan- 
tial identity between the parties to that suit and this; that 
Gatchel, as master of the ship, was the representative of the 
owner; and that between Abbot and Jones & Co. there was 
such a relationship of principal and agent that one was the 
legal representative of the other. But, even admitting this 
to be the case, and this objection to be surmounted, there 
is ancther difficulty that appears to me to be not easily 
overcome. That was a suit by Abbot, founded on the right 
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of property, and claiming the possession on the ground of 
his proprietary rights. Gatchel pleaded first the general 
issue; secondly, a special plea, denying the property to be 
in Abbot, and alleging that it was in Jones & Co., and he 
claimed the right of possession as their agent. In a third 
plea he claimed property in himself. Issues were joined 
on these pleas and found for the plaintiff. Nothing more 
appears by the record to have been necessarily decided 
in that case, than that the rights of property were in Abbot. 
But this suit is founded on a contract, not touching the 
proprietary interest in the goods, but for their transporta- 
tion; and the right of possession is claimed by the libellant 
under this as bailee; a right to detain and hold the goods, 
by virtue of a lien, for what was due to him on them under 
the contract of bailment. It does not appear that these 
rights of the libellant were necessarily decided in this suit. 
The pleadings show an entirely different ground of defence. 
But when a former judgment is relied on as a defence, 
whether presented as a plea in bar, or as evidence only, I 
think it should appear, from the record itself, that the 
very question, the precise title which is the subject of litiga- 
tion in the new action, was involved and decided in the for- 
mer action; not that it might be, but actually was. The con- 
clusiveness of a former judgment rests on this presumption, 
res judicata pro veritate accipitur, Dig. 50-1 7-207, which all 
know is but a legal fiction. It may be true, but it may not, 
and it is so far from being universally true, that the uncer- 
tainty of judgment, the alea judiciorum, has passed long ago 
into a proverb. The thousands of overruled cases in the 
jurisprudence of the common law, collected in Mr. Green- 
leaf’s volume, it must be admitted, give some countenance 
to the proverb. It appears to me, therefore, it is not neces- 
sary merely to show that the title set up in this libel might 
have been decided in the replevin suit at Baltimore, but that 
the record itself, to be a bar, should show that it actually 
was. 

The second ground of the defence is the unseaworthiness 
of the vessel. And this is presented under a double aspect. 
First, the incompetency of the master, and secondly, the 
unfitness of the ship itself. 

There is no question but that by the covenant of the 
charter party, the libellant was bound to have the brig 
manned by a competent master and crew. ‘The owner 













OTS ORNS Pa ge 






yates 





: a a a — 






District Court of the United States. 619 





covenanted not only that the brig should be tight, staunch, 
and strong, but that she should be every way fitted for the 
voyage, and this includes a sufficient equipment, and a suit- 






able master and crew. i 

The vessel began to receive her cargo on the 2d of Bh. 
January, and on the 6th, when a considerable part of the D 
cargo had been laden, Abbot informed the master that he ie 
should not complete her cargo, on account of the unseawor- iy 
thiness of the vessel. But, from the evidence, the principal, Oe 





if not the sole reason of his refusal at that time, was the 
difficulty he found in getting insurance on the cargo in Bal- 4 
timore. The loading was suspended, the owners informed, 
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and further negotiations were entered upon, and on the 20th a: 
the loading was recommenced, and again suspended on the ae 
22d,and not resumed. Now, whatever objection there might a 
have been on the 6th, that was removed on the 10th, by the 
appointment of a new master, who is admitted to have been | 






omni exceptione major. It is not, therefore, reliable in this 
suit. 

We are brought then to the actual condition of the brig 
in her hull, spars, and equipments. The objection in the a. 
answer is that she was leaky, and her timbers rotten; in i) 
the technical language of the sea, that she was neither tight : 
nor staunch. The evidence against her, as to leakiness, I f 
think fails. All vessels leak more or less, and there is an 
entire want of reliable proof that the “ Vincennes” leaked P | 
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more than vessels ordinarily do. The preponderance of be 
proof is, I think, that she did not. 3; 

The whole question of seaworthiness then comes to the i 
actual condition of the vessel. The owner covenanted that ih 
his vessel was tight and staunch, and if this is called in {; 
question, on probable grounds, it is incumbent on him to 
prove it. He only has the means of doing it, as the ship is 
in his hands. In the matter of the seaworthiness of a ship, t 
especially of the hull, her age is always an element to be fe 
regarded. The “ Vincennes” was an old vessel. She was 
built in 1833, but, it is proved and not questioned, of the | 
best materials, in the most thorough manner, with an extra 
amount of copper fastenings, and was considered as a first 
class vessel, for one of her tonnage. She was overhauled 
in 1843, and so thoroughly refitted that she was said to be ‘ 
rebuilt. In 1852 and 3, further repairs were made, but not He 
so thorough as those of 1843, and in December, 1852, she o 
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was chartered for the voyage out of which this controversy 
has arisen. 

The age of the vessel, together with the want of a 
thorough overhauling, after ten years’ use, and the possible 
incompleteness of the repairs last made, I think, impose on 
the owner, pretty rigorously, the burthen of proving her sea- 
worthiness, especially in her hull, and it is accordingly to 
this point that the principal part of the large body of testi- 
mony taken in this case is directed. 

I do not propose to go into a minute and critical exami- 
nation of the whole of the voluminous depositions presented. 
They occupied four days in the reading, and a critical ex- 
amination of each would draw out this opinion to an incon- 
venient and tiresome number of folios. I shall advert par- 
ticularly only to that part of the evidence which appears to 
me to have the most direct and stringent bearing to the 
question in issue. 

After the “ Vincennes” was discharged of her cargo by 
the sheriff, she was laden by Mr. Cunningham, a commission 
merchant in Baltimore, with a cargo of 150 tons of coal, 
and a few cords of wood on deck. She sailed for Boston 
on the 23d of February, and arrived there on the 13th of 
March, and delivered her cargo in good order. 

The counsel for the respondent objects to the admissibility 
of any evidence of voyages performed, either before or after 
this charter, as proof of her seaworthiness at that time. I 
think that it is admissible, so far as a fair inference may be 
drawn from it, as to the condition of the vessel at that 
time, and no farther. It is very far from being conclusive 
either way. This vessel performed the identical voyage for 
which she was chartered, and in the condition in which she 
then was, and in weather at least of the ordinary severity 
of that season, with a cargo that tried her strength quite as 
much as that for which she was chartered would, and she 
performed it well. This affords some, though not conclusive, 
ground for believing that she was fit for the voyage. She 
arrived at Portland, her home port, on the 17th, and on the 
22d was examined by three sworn surveyers, appointed by 
a notary for that purpose. Two of the examiners were old 
and experienced ship-masters, who had been accustomed to 
examine vessels, and the third, a master ship-builder, who 
rebuilt the vessel in 1843, and repaired her in 1852 and 
1853. The depositions of all three were taken, and they 
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all state that they examined her fully, that two planks of 
her ceiling were taken off, her timbers tried and found to 
be sound, and after as thorough an examination as they 
deemed necessary, they pronounced her seaworthy. This 
was immediately after she had performed the voyage for 
which she was chartered, with a cargo at least as trying to 
her strength as a cargo of lumber. Without recurring to 
the subsidiary proof (the libellant) by which this is fortified, 
this must be considered as satisfactory evidence of her fit- 
ness for the voyage, unless it is overcome by opposing evi- 
dence. 

The evidence to control this, relied upon as much as any 
part of the proof, by the counsel for the respondent, is the 
deposition of Mr. Clackner of Baltimore. He has been 
employed for many years by the insurance oflices in Balti- 
more, to examine vessels in that port, and report their 
condition to the underwriters, and his reports are relied on 
as a guide in making insurance on vessels and their cargoes. 
His employment in such a trust is a sufficient warrant of 
his good character and reliability. These examinations he 
makes and delivers to all the offices in weekly printed re- 
ports. ‘Two of these he has annexed to his deposition, one 
made March 20, 1853, and one January 7, 1854. In both 
these the “ Vincennes’ is marked A, 24. In his system of 
marking, he divides vessels into five classes, and in both 
these reports, this vessel is put in the fourth class. In his 
deposition he says, without qualification, that a vessel 
marked in the fourth class, the lowest insurable rate, is fit 
to carry such a cargo, if not heavily laden. The last of 
these reports was at the time when this controversy arose. 
After the report of January 7th, Clackner was employed 
by the president of one of the offices to make a special ex- 
amination of this vessel: why, he does not state, but proba- 
bly it had some relation to the insurance of the cargo. On 
this second examination he made a private report that she 
was unseaworthy. The reason of the difference between 
his general and his private report was, that on his second 
examination he found one piece of rotten timber in one of 
her bow ports, which had escaped his notice in his former 
examination; that the “ Vincennes ” was an old vessel, and 
that if a timber thus exposed to the air was rotten, it fur- 
nished a presumption that she had other rotten timbers 
less exposed, and more liable to rot. This was his only 
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reason for reporting her unseaworthy, and the vessel being 
partly loaded, a thorough examination could not be made. 

This rotten timber in the bow port is mentioned in many 
of the respondent’s depositions, and is much relied on as 
proof of the vessel’s unseaworthiness, not as rendering her 
unseaworthy by itself, but as an indication that she was 
probably defective in other parts. To remove the suspicion, 
Clackner says she should have been unladen and opened, 
and a plank on each side of the vessel, inside and outside, 
taken off, and the timbers exposed. This was done by 
the surveyor in Portland, on the inside, and the timbers 
were found to be sound. Dyer repaired her in 1852, and 
found her frame sound, and again in April, 1854, he new- 
sheathed her, examined her thoroughly, and found her tim- 
bers in good condition. 

In connection with the depositions of Clackner, ought to 
be mentioned that of Captain Stubbs of Portland. He is 
an examiner for the Ocean Insurance Company in that place, 
and he says that he examined the “ Vincennes” after she 
was repaired by Dyer, in 1852, and that he thought the 
repairs were insufficient to render her seaworthy. The 
opinion of Captain Stubbs would carry with it more authority 
but for the fact that she was marked in the books of that 
company, of which he was then, I think, a director, as an 
insurable vessel in the grade of 24, the same rate at which 
she was marked by Clackner in Baltimore. Whatever 
doubts or suspicions may have been suggested by this 
defective timber in her bow port, the soundness of which 
would be naturally preserved by its exposure to the air, 
but which was liable to be bruised by taking in timber, are, 
in my mind, overcome by direct proof, and I think, of a 
satisfactory kind, that her timbers were in fact sound. No 
part of her frame was found defective in April, 1854, four 
months after this charter, when she was fully laid open and 
sheathed by Dyer. 

There is a large amount of testimony produced on both 
sides, more or less confirmatory of the positions assumed 
by the adverse parties, which I have not thought it neces- 
sary to comment upon in detail. When examined minutely, 
it will be found, I think, to leave the case standing about 
where it rests on the depositions to which I have particu- 
larly adverted. On the whole evidence I feel bound to say 
that, in my opinion, the “ Vincennes” was seaworthy. This 
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unhappy bow port, which makes so considerable a figure in 
many of the depositions, might not unnaturally awaken the 
suspicions of underwriters, and occasion some difficulty in 
getting insurance. They are a wary and cautious people. 
But the owner did not covenant that the charterer could 
get insurance. He covenanted only that the vessel was 
seaworthy, and therefore insurable. 

The measure of damages is, I think, correctly stated by 
the counsel for the respondent. It is the difference between 
the freight received for the cargo of coal and wood, and 
what would have been the freight on such a cargo of lum- 
ber as the master stipulated for in the charter party. The 
wharfage, or any other port charges paid by the master, is, 
I think, covered by demurrage. 

By the agreement of the parties, the lay days for receiv- 
ing the cargo were to commence two days after the brig 
was reported to be ready; and that then the cargo should 
be delivered as fast as the crew could receive and stow it, 
and for every day’s detention, by default of the charterer, 
twenty dollars a day to be paid by him. The loading was 
begun on the second of January, and continued to the ninth; 
then it was suspended, and recommenced on the twentieth 
for two days. The brig was then about half laden. I think 
that fourteen days ought to be allowed for receiving a cargo 
of lumber, and being prepared to sail. This time the ves- 
sel must spend to earn the freight of the lumber, and as 
that by the decree is allowed, these fourteen days should 
be deducted from the period of detention. This would 
carry the time to the 16th of January. The brig was rede- 
livered to the master, after the replevin suit was ended, on 
the 16th of February. This will leave thirty-one days’ 
demurrage. 

The case will be referred to an assessor, to ascertain 
and report the amount of freight actually received for the 
coal and wood, and, also, what would have been the freight 
of such a cargo of lumber as the charterers agreed to fur- 
nish, and the difference added to the demurrage will be the 
damages, with interest from the time of the delivery of her 
cargo of coal and wood at Boston. 

[The cause was subsequently opened for a fourth hearing, 
upon an error of date, as to the time when the new master 
was appointed, it having been, in fact, the 10th of February, 
and not the 10th of January, as stated in the opinion. Re- 
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spondent’s counsel contended that seaworthiness required 
that a competent master should be on board all the time 
the vessel lay in port, and that the intemperance of the first 
master, in port, made the vessel unseaworthy, until the new 
master was appointed; and he claimed a deduction of thir- 
ty-one days from the demurrage. 

The counsel for libellant maintained that the master’s 
competency, as to seaworthiness, means only at the com- 
mencement of the voyage, and not in port, and that a com- 
petent mate being on board to receive cargo, no master or 
crew need be on board until the vessel sailed, and he cited 
McLanahan vy. Union Insurance Co., 1 Peters, 184, cited in 
Curtis 7, 520; Weir v. Aberdeen, 2 Barn. and Ald. 320; 
Flanders on Shipping, 64; Perkins Abbott on Shipping, 421. 
The judge, without giving an opinion upon the point raised, 
allowed demurrage for twenty-six days, and decree was 
entered for $1,515 damages and costs, for libellant, from 
which respondent claimed an appeal. | 

B. F. Hallett, for libellant. 

W. G. Russell, for respondent. 


Supreme Court of Vermont. Bennington County. 


SturGes AND DovuG.Lass v. KNAPP AND BRIGGS AND 
Tue Troy anp Boston RAILROAD. 


Duties of trustees for bondholders, under railroad mortgage, before 
and after foreclosure. 


This was a bill brought by the plaintiffs, holding a ma- 
jority in amount of the bonds secured by the mortgage of 
the Western Vermont Railway, executed to Knapp and 
Briggs, as trustees for the holders of the bonds, praying a 
decree, that Knapp and Briggs, after the foreclosure of the 
mortgage, held no estate in the premises conveyed, except 
a mere nominal, naked, or dry trust, for the sole benefit of 
the cestuis que trust. In other words, that the trust did not 
impose any functions or duties whatever, except to convey 
the estate to the cestuis que trust; that it was a naked use 
of the character, which the statute of Henry Eighth would 
have executed, without the formality of a conveyance: 
and as a consequence thereof, that the contract of lease, 
made by Knapp and Briggs to the Troy and Boston Rail- 
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way Company, may be declared void, and an account taken 
of the profits made by the railway company, a receiver ap- 
pointed, and the sum found due decreed to the plaintiffs 
and their associates. 

Held, in substance, as follows: the opinion of the court 
being delivered by REDFIELD, C. J. 

All trusts depend much upon the implications growing 
out of the state of the property, the purposes desired to 
be accomplished, and the mode provided for that end. 

This is true, to a great extent, in regard to all contracts. 
It is only by means of the constructive additions and limi- 
tations imposed by courts, that a brief memorandum of a 
contract is ever made to speak truly and fully the mind of 
the parties. 

But upon no subject is there so much demand for the 
exercise of construction, and of judicial implications, as in 
regard to trusts; and especially trusts of this complicated 
and public character. And these are not a less part of 
the contract than its most express provisions. 

All corporate action, as well that of the directors and 
agents, as of the corporation itself, is but a succession of 
trusts, in regard to which the creditors of the corporation, 
in the order of their priority, are the primary, and the 
shareholders the ultimate, cestuis que trust. 

The trust imposed upon the trustees in the first instance, 
and before foreclosure, is fiduciary and active. ‘This is 
not seriously questioned. 

After the foreclosure, and until the cestwis que trust are 
in a condition to act for themselves, the trustees are bound 
to control and manage the property, in the best mode for 
all concerned. 

After the surrender of the road to the trustees upon the 
forfeiture, and before foreclosure, and while that state of 
the property might fairly be presumed to be but temporary, 
the trustees could not be expected to surrender the trust to 
the cestuis que trust. 

And after the foreclosure the necessity of acting is so 
pressing, and the difficulty and consequent delay so great 
in effecting any legitimate action of the cestuis que trust, 
that there seems an absolute necessity of the trustees con- 
tinuing the management of the property, for the time being, 
and until it can properly be taken into the custody of the 
cestuis que trust. 

VOL. XXXI.— NO. X. 40 
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The mode of management must be such as a prudent 
and experienced owner would adopt under the circum- 
stances of the case. 

Here, the trustees having no rolling stock and no means 
of purchasing any, could not be expected to attempt 
operating the road on their own account, except as matter 
of strict necessity, and when it was practicable. 

As they had the opportunity of leasing rolling stock for 
this road, or leasing their property to a connecting road, 
they might fairly decide between these modes. And having 
made a short experiment of hiring rolling stock, and ex- 
perienced a serious loss for the time, it was natural and 
proper to effect a lease with a connecting road. 

This they did in a reasonable and prudent manner, as it 
seems to us. 

The term being absolutely for one year, with the right to 
allow it to extend to ten years, if no notice to the con- 
trary were given, was all that could be desired on the part 
of the lessors. 

The rent was favorable, and the clause for renewals and 
repairs, being such as is necessary to maintain the works in 
proper condition for use, “natural wear only excepted,” 
was all that could be expected or desired. 

The statute of this State enabling our roads to lease to 
roads connecting with them at the line of the State, and 
those interested in the Troy and Boston Company not ob- 
jecting to the lease, and the State of New York having 
taken no measures to avoid the contract, or interfere with 
that company on that account, the plaintii’s cannot object 
to the supposed want of authority in the lessees. 

The lease cannot be avoided on the part of the lessors 
or those they represented, on the ground of any informality 
in its terms, or unreasonableness in its provisions, unless a 
case is shown of want of power, that the contract is ultra 
vires. 


SHERMAN v CHAMPLAIN TRANSPORTATION COMPANY. 


Proof by attesting witness where necessary—Lessor and lessee. 


Where it is requisite to prove the execution of a written 
instrument, which is witnessed, and the witnesses are 
shown not to reside in the State; unless the instrument 
requires to be witnessed to give it validity, the execution 
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may be proved by showing the genuineness of the signa- 
ture of the party to be charged, without proving the signa- 
tures of the witnesses. ‘That will be necessary when the 
fact of its being witnessed is required to give it validity. 

The lessee of things real or personal, although he may, 
by the American decisions, so far repudiate the tenancy as 
to acquire title to the thing leased, by the statute O& limi- 
tations or lapse of time, after adverse claim thus set up; 
he cannot nevertheless divest himself from liability to pay 
rent, under the contract by which he entered into posses- 
sion, until he restore the possession to the lessor. This 
rule will not apply to a mere right, like that of issuing a 
patent, which is incapable of restitution. 


Washington County. General Term, Nov., 1858. 
KeItH v. Goopwin. 
Promissory note — Surety — Joint promisor. 


Where several principals made a promissory note, paya- 
ble to a bank in the neighborhood, and forced defendant 
to sign with them, as surety, (this relation not appearing 
on the face of the paper,) and for the purpose of procuring 
the money upon it, one of the principals procured the plain- 
tiff, and others to guarantee the payment of the note, in this 
form :— 

“ We guarantee the payment of this note, value received.” 


And subsequently obtained the money upon the note, of 


the cashier of the bank, on his own account, and le, while 
the note was still current, negotiated the same for value, 
endorsing it as cashier, and after maturity, upon present- 
ment, the plaintiff paid the same. It was he/d, 

That the note was binding upon the defendant as much 
as if it had been regularly discounted at the bank. 

And that there being nothing on the note to indicate that 
defendant was not a joint principal, he was holden to in- 
demnify the plaintiff for the payment of the note, the same 
as if he had been in fact a principal, unless he could show 
that at the time the defendant signed the guaranty he ex- 
pected to stand as a co-surety with defendant. 

And that plaintiff having signed the guaranty without the 
knowledge of defendant, would not affect the case. 
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Barron v. MASON. 
Malicious prosecution — Evidence to rebut malice. 


This was an action for malicious prosecution. The 
prosecution was for obtaining money by false pretences, by 
means of a pretended patent for a water wheel, and threat- 
ening others with prosecutions for infringements of the 
same. The defendant offered to prove that the plaintiff 
had obtained mon¢y of others about the same time, in the 
manner he was charged in the prosecution, in regard to one 
Hunt, and for similar pretended infringements of the patent ; 
and also, that by common reputation, he was regarded as 
having obtained money in this mode of divers persons, about 
the same time and places, in the mode charged in the prose- 
cution as to Hunt, and that these facts had come to his 
knowledge before instituting the prosecution complained 
of; and that, believing in these facts, among others, and this 
common report and repute of plaintiff, he instituted the 
prosecution in good faith, and without malice. 

Held, that to maintain this action, it is incumbent upon 
plaintiff to prove that the prosecution was instituted with- 
out probable cause, and from motives of malice; that show- 
ing want of probable cause is not sufficient to entitle the 
plaintiff to a verdict. The jury must still pass upon the 
question of malice; that malice may be inferred from 
want of probable cause, but it is an inference of fact, to be 
made in every instance by the jury upon their own responsi- 
bility; that if defendant fail to show that he acted upon 
such reasonable and probable cause as will justify the 
prosecution, he may still show every fact which tends to 
show that he instituted the prosecution in good faith; that 
good faith and malice are incompatible; that the facts 
offered to be shown are competent to show good faith in 
defendant, if not to show probable cause. 
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Superior Court for the County of Suffolk. 
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Venue — Abatement — Waiver — Statute 1856, c. 70. 


The plaintiff was described in the writ as of Windsor, 
Vermont, and the defendant of Roxbury, in the county of 
Norfolk, without alleging any place of business in Suffolk. 
The defendant, after filing his aiidavit of merits, moved to 
dismiss. The plaintiff moved to amend by describing him- 
self of Cambridge. The defendant took issue on the fact, 
and after hearing the evidence, the court refused to allow 
the amendment. The defendant then renewed his motion 
to dismiss. The opinion of the court was delivered in 
substance as follows, by 

Huntineton, J. The statute 1856, c. 70, provides that 
where the plaintiff lives out of the State, the action 
must be brought in the county where the defendant 
lives or has his place of business; and when brought 
in any other county, the writ shall be abated. The 
only question is, whether the defendant, by filing his affi- 
davit of merits, has not waived the right to such abate- 
ment. The case of Cleveland v. Welsh, 4 Mass., 591, on a 
statute similar in terms, decided that the court had juris- 
diction of the action, the objection being merely to the 
writ as sued out in a wrong county; and that the remedy 
being given to the defendant would be waived by the want 
of a seasonable plea in abatement. On the other hand, 
the case of Raymond vy. Lowell, 6 Cush., 524 is cited, in 
which a similar objection was taken in arrest of judgment, 
and overruled on different grounds — neither the court nor 
counsel suggesting that it was made too late. This, how- 
ever, cannot control the principle decided in Cleveland v. 
Welsh. The statute of 1856 does not take away any juris- 
diction which the court previously had. It merely gives 
the defendant an additional privilege which he may waive, 
and by not pleading in abatement we think he has waived 
it. 

Motion overruled. 
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Municipal Court, Suffolk, ss. January Term, 1859. 


COMMONWEALTH v. JOHNSON. 
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OCiimbing over wall of the jail-yard, and escaping, not a prison- 
breaking. 
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The indictment charged that the prisoner “with force 
and arms, the aforesaid jail of the said county of Suffolk 
did forcibly break, by then and there climbing and jumping 
over the walls of the enclosure of said jail, and thereby did 
then and there escape from and out of the said jail,’ ” &e., 
&e. 

The prisoner’s counsel, after a plea of guilty, moved in 
arrest on the ground that the act stated was not a crime 
within the provisions of Rev. Sts., c. 143, $$ 49-50. The 
counsel contended that an actual breaking is the gist of the 
offence; that a constructive breaking is not enough, that 
there must be a breaking of some part of the frechold of 
the jail; that a prisoner may go out of an open door or 
window, or climb over the wall of the jail-yard, without 
thereby committing any crime against the statute. He 
referred to 1 Hale, 608; 2 Coke’s Institute, 595; 1 Hale, 
157; 1 Hale, 610; 7 Met., 304. 

ALLEN, C. J., sustained the objection, and ordered judg- 
ment to be arrested. 

Geo. N. Searle, for the defendant. 

A. O. Brewster, for the Commonwealth. 
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[From the Mobile Register.] 
Supreme Court of Alabama. 
ANONYMOUS. 


State-alienage — Negroes — Citizens of U. S.— Deed in contra- 
vention of State policy. 


By THE court.— The defendants, W. T., and M., were 
born in Louisiana, and are within the third generation from 
a negro ancestor, and neither they nor their mother have 
ever been within the jurisdiction of this State. In 1855 
Mr. A. executed at Paris a deed which purports to convey 
to the said defendants all the real estate that he owned in 
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Alabama, and the instrument was admitted to Probate in 
Mobile, where the realty is situated. The condition of the 
parties does not appear upon the face of the deed. The 
defendants reside in France or England and have posses- 
sion of the real estate by an agent. Mr. A. is dead, and the 
complainants are his heirsat law. The bill prays that the 
deed and record of it be cancelled as a cloud upon the title. 
The defendants demur for want of equity. 

Every person born without the jurisdiction of a State is 
an alien of that State, unless such person come within some 
exception to the general rule. The natives of Louisiana 
would, therefore, all be aliens to this State but for the Con- 
stitution of the United States. The Constitution of the 
United States does not give privileges and immunities in the 
State of Alabama to any of the inhabitants of Louisiana, 
except citizens of the United States. Negroes are not and 
cannot become citizens of the United States, Dred Scott 
v. Sandford, 19 How. 393. The fact that free negroes owe 
allegiance to their native State or to the Federal Govern- 
ment cannot affect the question of State-alienage in an- 
other State. 

The general rule is that aliens may take land and hold 


and enjoy it until office found; but that is true only of 


aliens who are not forbidden by the policy of the State to 
become inhabitants of it. The defendants named are free 
negroes and aliens, and they cannot come to this State 
without violating our public policy, and they could not 
remain in it without being guilty of a felony. Those per- 
sons who cannot come into the State, cannot take by livery 
of seizin; and those who cannot take by livery, cannot take 
in presenti by deed, for the latter mode of conveyance is a 
substitute for the former. But, independently of that tech- 
nical rule, it would be idle to argue that a class of per- 
sons may become the owners of our lands when our laws 
punish inhabitancy by them as a felony; and still more idle 
would it be to argue that though they cannot occupy our 
lands themselves, yet they may hold them by agents and 
receive the profits through the hands of our citizens. 

“very deed and contract in contravention of public pol- 
icy is void, and the deed in this case is within that rule. 
The legislature of a State alone has the right, subject to 
the constitution, to declare the policy of the State, and the 
courts ascertain what it is from the general course of legis- 
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lation. The policy of this State in regard to free negroes 
is indicated by art. 2, and art. 3, 6,4, of the Code. The 
first section of the second article declares: Every free 
colored person, who has come to this State since the first 
day of February, one thousand eight hundred and _ thirty- 
two, and has been admonished by any sheriff, justice of the 
peace, or other judicial officer, that he cannot by law remain 
in this State, and does not, within thirty days, depart there- 
from, must, on conviction, be punished by imprisonment in 
the penitentiary for two years, and shall have thirty days 
after his discharge from the penitentiary to leave the 
State; and on failing to do so, must be imprisoned in the 
penitentiary for five years, (sec. 1033.) The next section 
requires sheriffs and judicial officers to give the warning. 
The third article is still more stringent and prohibitory in 
regard to free colored mariners, but it is unnecessary to 
recite it. It is clearly indicated by this legislation that the 
presence of free negroes in the State is offensive — that it 
is contrary to public policy that they should come to or 
remain within the State. The thirty days mentioned in the 
former article, are allowed merely out of tenderness to 
those who, from ignorance or otherwise, have violated the 
public policy. 

It is not contrary to public policy that aliens generally 
should come to the State and take land; and therein alien 
free negroes differ from other aliens. 

As the grantees in the deed could not take, the title re- 
mained in the grantor, and upon his death, descended, of 
course, to his heirs at law. 

It is true that the complainants could recover possession 
of the land in anaction at law, but as the incapacity of the 
grantees does not appear upon the face of the deed, it 
would remain as acloud upon the title. The remedy at 
law is not, therefore, complete, and this court, for that 
reason, has jurisdiction, Smith v. Pearson, 24 Ala. 355. 

The treaty of Paris, by which Louisiana was ceded to 
the United States, has no bearing upon the rights of the 
defendants. The demurrer must be overruled. 
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NOTICES OF NEW PUBLICATIONS. 


Lire OF JAMES SULLIVAN, WITH SELECTIONS FROM HIS WRITINGS. 
By Tuomas C. Amory. 2 volumes. Boston: Phillips, Sampson & 
Co. 1859. 


Washington Allston being once ona visit at the house of a friend, was 
requested to examine a large picture hanging on the wall. He studied it 
attentively for some time and then earnestly exclaimed, “There's a great 
deal of work in it.” 

This anecdote is brought to our recollection by an examination of Mr. 
Amory’s life of his grandfather, James Sullivan. 

We presume that the first general impression made upon every mind on 
the perusal of this book, will be that there is “a great deal of work” 
done faithfully and well, prompted and sustained by an honorable and 
affectionate regard for the memory and fame of an ancestor who was 
one of the prominent men of his generation. 

But this is not all. The “work” of Mr. Amory is of a very valuable 
kind. It is the history of an individual man, but it is also a great deal 
more. ‘The life of James Sullivan was connected with all the great public 
events of his time which occurred in or affected the Eastern section of the 
Union. 

The eighth, ninth, tenth and fourteenth chapters of the first volume 
contain a collected record of public events of great and prominent interest. 
The information in these chapters must have been collected by Mr. Amory 
from sources quite inaccessible to the general reader, and only at the ex- 
pense of great and long continued research, and it is arranged in a man- 
ner so lucid and intelligible, that a reference to these chapters will be of 
great assistance to any student of our early history. 

The other chapters of the work, while of great historical importance, 
contain much information of a more limited character, both in regard to 
the State and more especially to the town of Boston, that must be of 
great interest to the local antiquary. 

We do not propose to make any examination of the contents of these 
well written volumes. They are before the public and speak for them- 
selves. 

But we cannot refrain from stating an impression made on our mind 
by the life and writings of Sullivan. 

At the beginning of this century it required some nerve in a man of 
good social position, to avow himself a democrat. It was a time too, 
when party feeling ran so high, that moderation in politics was we 
known, and it was generally the case that the exasperation of party feel- 
ings carried men to unjustifiable lengths in the support of their opinions. 

We think that James Sullivan was an exception to these remarks. He 
was a decided and uncompromising democrat; but he preserved the 
respect of, and his friendly relations with men of all parties; and more than 
this, he did not allow the tide of party feeling to sweep him away from the 
moorings of reason and conscience. He never 


Narrowed his mind, 
And to party gave up what was meant for mankind. 
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Whenever his party went beyond the line of what he thought right, we 
see by these volumes that he stopped short and went no longer with it. 
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This is a high quality and one rarely seen, and when met with, it should 
be noted with deserved honor. 

The style of these volumes is very good. It is simple and clear, and 
there are very few traces of the ambitious, fine writing, which is so profit- 
less and socommon. They are characterized by good sense, ability and 
industry. 

We.claim the right to notice them in the Law Reporter, in accord- 
ance with a rule long ago adopted by the former editors of our journal. 

1. ‘The subject of them was a distinguished lawyer and judge. 

2. ‘The author is a member of our bar, though no longer in active 
practice. 

For these two reasons, or for either, we assume the jurisdiction of 
reviewing them, and we hail their appearance as a valuable addition to 
the literature of the law. 


Reports OF CASEs argued and determined in the English courts of com- 
mon law, with tables of the cases and principal matters. Edited by 
lion. GeorGe Suarswoop. Vol. XC., (being vol. VIL. of Ellis and 
Biackburn’s Q. B. Rep.) Philadelphia: T. & J. W. Johnson & Co. 
1858. pp. 1026. 


We have often had occasion to call the attention of our readers to the 
very valuable reprints of English law books issued in Philadelphia, and 
especially to this series of English reports. We showed the advantage 
which this series possesses over every other, from the fact that it follows 
the authorized English version in form, as well as in substance, and that 
citations, therefore, found in English books, could be at once traced in these 


volumes. We are informed that the only other —— American edition 


of the English reports, the “ ‘The Law and Equity Reports,” so called, has 
been discontinued, so that Messrs. Johnson’s series is now the only reprint 
of these valuable decisions. 

The edition before us is perfectly reliable, and admirably well edited by 
Judge Sharswood, whose qualitications for the task are well-known; it is 
issued at a very low price, in consideration of which fact we should un- 
hesitatingly prefer it to the English edition. 


MicuiGan Reports. — Reports of cases heard and decided in the Supreme 
Court of Michigan, from January Ist to November 12th, 1858. Tuomas 
M. Coo.ry, Reporter. Vol. I., being vol. V. of the series. Detroit: 
Doughty, Straw & Company. 1858. pp. 597. 


The fifth volume of Michigan Reports contains an unusual number of 
important and interesting cases; among which we may mention 7'he Peo- 
ple v. Carmichael, p. 10, turning upon a question of intent in an act charg- 
ed as criminal; T’he People v. Jenness, p. 305, deciding some curious points 
of evidence ; Hogan v. Sherman, p. 60, concerning suits by assignees of 
choses in action; Sears v. Cottrell, p. 251, upon points of constitutional 
law. 
As the title page shows, this volume is the first which Mr. Cooley has 
edited, and his work appears to be done very carefully and correctly. 
The opinions of the judges, also, show a commendable desire to be brief 
as well as accurate and sound in the discussion of legal questions. 
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Unsitep States Dicest ; containing a digest of decisions of the courts of 
common law, equity and admiralty, in the United States and England. 
By GeorGeE Sitsspee Harr, of the Boston Bar. Vol. XI. Annual 
Digest for 1857. Boston: Little, Brown & Co. 1858. pp. 719. 


The Annual Digest has become a necessity, and the work is too familiar 
to our readers, and has been too often noticed in our pages, to make it 
necessary for us to do more than announce that the decisions for 1857, 
contained in fifty-four volumes of English and American reports, compris- 
ing all those of the highest authority in both countries, and upon all 
branches of the law, have been digested and arranged in the volume just 
issued. 

The work contains the usual synopsis of cases, tables of contents 
and of the cases reported, and is in all respects equal to its predecessors of 
the same series. 


Tue Western LAw Montary. Cuester Haypen, LL. D., General 
Editor. R. P. Ranney, Late Chief Justice of the Supreme Court of 
Ohio, Editor of Cede Department. J. J. Exwerr and M. A. Kina, 
Associate Editors. Cleveland, Ohio: Hayden, King & Elwell. Vol. I. 
No. 1. January, 1859. pp. 58. 


The editors of this new and well printed law journal are the professors 
in the Law College at Cleveland. One of the chief objects intended to 
be attained in the publication, is the early promulgation of decisions upon 
the “ Code of Practice.” _“ The Code,” as our readers are aware, prevails 
throughout a very considerable part of the western country, and many 
important decisions are made upon it in courts whose reports are not 
regularly published. Beimg new, it is open to much construction and 
criticism, and we have long been aware that the decisions upon it are of 
great value in the western country. We are too far removed from the 
seat of its power, to be able to give our western readers as many of the 
decisions in question as we should be glad to, and we are g]ad to see the 
want is likely to be well supplied. 

The Western Law Monthly will also aim to give its readers many deci- 
sions upon other subjects, made by courts whose judgments are not pub- 
lished in the reports. This is one of the important functions of a law 
magazine, and a field in which there is room for all. 

We wish our new friends the fullest measure of success in their under- 
taking. May they have all the encouragements and none of the trials of 


editorship. 
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Intelligence and Miscellany. 


INTELLIGENCE AND MISCELLANY. 


Unantmity OF Jurtes.— The Law Times gives us the following re- 
ae of an amusing and instructive scene in court, in an action tried 

fore Lord Campbell, on the rendition of a “ compromise verdict,” which 
his lordship refused to receive. The Times opines that only the present 
absurd requisite of unanimity in juries can excuse — for nothing can jus- 
tity —such interference from a judge. The action was against a railway 
company for damages received by an accident. The defence was that the 
accident was the inevitable consequence of a tempest, and by no fault of 
the company. Lord Campbell told the jury that this was a good defence, 
if they were satisfied that it was true in fact. 

After an absence from the court of two hours and ten minutes the jury 
returned, and the foreman said their verdict was for the plaintiff — dam- 
ages, one farthing. 

Lord CamMpBriL.—TI really cannot, in the discharge of my duty, gen- 
tlemen, receive that verdict. It cannot be right. It is impossible that it 
can be right. It cannot stand. The Court of Queen’s Bench would set 
it aside. If you find for the plaintiff, you are bound to give him reasonable 
damages. If he is not entitled to your verdict, you must say so. I must 
beg you will return to your chamber. 

Several Jurymen. — There is no chance of our agreeing, my lord. 

Lord CAMPBELL. — I really hope, gentlemen, that by consultation and 
deliberation you will agree. Trial by jury has flourished in England to 
the great benefit of the land in which we live ; but it has been so by rea- 
son of jurymen deliberately and calmly consulting each other, and usually 
after that deliberation coming to a conclusion either on one side or the 
other. Now, in this case, it 1s quite clear that you have not done so. I 
must respectfully tell you that you have not done what the law requires 
you to do, and I must beg you to withdraw and deliberate. I cannot re- 
ceive such a verdict. I should be guilty of a dereliction of duty were I to 
receive a verdict which is unquestionably wrong. You cannot agree in a 
verdict which is wrong; but, by consultation, some of you may change the 
opinion which you originally had, and unless you deliberate and try to 
come to a just opinion, in which you all concur, it is not possible that the 
law can be administered. I must request you to withdraw. 

The jury then retired a second time. 

At half-past five o'clock, after the lapse of a further interval of two 
hours, 

Lord CAMPBELL ordered the jury to be brought into court, and asked 
them whether they had agreed upon their verdict. 

The Foreman. — There is no chance of our coming to any agreement. 

Lord Campsety. — Then I can only order you to return to your cham- 
ber and deliberate upon it. That is what the law requires, and I must 
enforce it. 

The Foreman. — We have gone over it, my lord, and we cannot agree. 

Lord CAMPBELL. — The law is binding upon me and you. Though 
not to force your consciences, you must return and be locked up until 
you agree. 

A Juryman. — We have agreed. 

Lord CAMPBELL (warmly.)— You have agreed in a verdict contrary to 
law, to justice, and to common sense, and I am astonished at it. No judge 
ever sat upon the bench with a greater respect for juries than I have, and 
the more that I have assisted in the administration of justice in conjunc- 
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tion with juries, the more I have admired the admirable tribunal which 
they form. It does surprise me to find that gentlemen of your intelligence 
will now, after being told that your verdict cannot be received, and is a 
verdict contrary to law, justice, and common sense, persist in a verdict for 
the plaintiff, giving it as your opinion that there was negligence on the 
part of the company, whereby he suffered severe injuries, and then cut- 
ting him off with a farthing. That is not creditable. You will return to 
your chamber. 

A Juryman. — Does your lordship refuse to receive the verdict ? 

Lord CAMPBELL. —I do refuse to receive it, as the law requires me. 
You will return to your chamber. 

The jury withdrew, and before leaving the bench Lord Campbell di- 
rected the officer of the court to receive any proper verdict, but expressed 
a determination not to discharge them until to-morrow morning, if they 
persisted in the verdict they had already returned. 

On the following morning the jury came into court, in a very woe-be- 
gone condition. With one exception they had eaten and drunk nothing 
for twenty-four hours, and that exception was a case of illness, in which a 
medical man had been sent for, and advised the administration of some 
port wine and sandwiches, which prescription Lord CAMPBELL entirely 
approved. 

Lord CAMPBELL said that, as the law now stood, the jury might have 
refreshments before they retired to consider their verdict. He recollected 
that Lord Ellenborough had so decided. But after they were locked up 
they could not be so refreshed. His lordship then directed the jury to be 
sent for, to see if they were agreed. 

On being asked whether they were agreed on their verdict, the foreman 
said they were not. 

Lord CAMPBELL said that, in so answering that they were not agreed, 
the jury had given a sensible and reasonable answer, such as the law sanc- 
tioned and demanded ; but with respect to the answer which they had given 
yesterday, “a verdict for the plaintiff, with one farthing damages,” that 
was not a reasonable answer, and the law would not sanction it. It was 
quite clear the jury did not all agree on that verdict, that the plaintiff had 
suffered only one farthing damages. The plaintiff was a respectable man, 
had suffered seriously, and had done nothing to hinder him from recover- 
ing the damages which he had sustained, and to which he was entitled by 
law. It was therefore impossible for him to receive that verdict. But 
now they stated they were not agreed, he had a discretion as to the time 
when he should discharge them from giving a verdict. At the assizes, 
according to the traditional law, a jury which could not agree were to be 
locked up during the assizes, and then carried in a cart to the borders of 
the next county, and there shot into a ditch. But, as the jury had sat up 
the whole night, and had already been exposed to great inconvenience, he 
should now discharge them. Such was the law at the present time, but 
his lordship added that it was his intention to bring in a bill in the next 
session of Parliament to alter the law on this subject. He was anxious 
that the old maxim, that no one should be found guilty of crime, unless 
the jury were unanimously of opinion that he was guilty, should still be 
maintained ; but in civil causes his lordship thought a verdict might be given 
either by a majority, or a certain number of the jurymen. He should submit 
some such measure to the Legislature, and he thought the change would 
be an improvement in the administration of the law. As the jury were 
not agreed, this trial would go for nothing, and the question would be 
snbmitted to another jury, who, it was to be hoped, would agree upon a 
verdict which should be satisfactory. 
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Jory Trrars at THE Otp Barry rN 1738. One hundred and 
twenty years ago a jury trial in capital cases was rather a differ- 
ent proceeding, as far as the mghts of the accused were concerned, trom 
the recent prosecutions which we have witnessed in the State and federal 
courts in Massachusetts. This reflection was caused by our happening upon 
the following items in the Historical Chronicle of the Gentleman’s Maga- 
zine, for December, 1738. 


“ WEDNESDAY 6. 


At the Sessions at the Old Baily the Lord Mayor acquainted the Jury 
that the Court having taken Notice of the Inconvenience in the usual 
Method of trying Prisoners in which the Jurors sat as commonly to give 
Verdicts on 12 or more Tryals together, depending on their Memories or 
assistance of Notes, has thought fit to alter the Method of Proceeding ; and 
accordingly their Seats are now so placed that they might consult one 
another & give in their Verdict immediately, or in case of any Difficulty 
withdraw tor Consideration.” 


“ SATURDAY 9. 


Ended the Sessions at the Orp Barry when four Persons received 
Sentence of Death, viz., James Gardiner for stealing a Gold Watch. John 
Righy for the Highway. William Bolingbroke tor Burglary and Constantia 
James for stealing four 36s Pieces; the Woman pleaded her Belly but was 
not quick. The Juries gave their Verdict on each Tryal before they 
were charged with another — according to the New Regulations of the 6th 
which was so far from being attended with any Inconvenience as was ap- 
prehended that tho’ there were double the Number of Prisoners try’d this 
Session to what there were at the last the Court sat but one Day longer.” 


After giving the jury the evidence in twelve capital trials in one hete- 
rogeneous mass, it seems they had been expected to render without delay 
twelve righteous and discriminating verdicts. In consideration of the fact 
that no counsel were allowed the accused, we should prefer the chances of 
a trial before Chief Justice Shaw, under the murder act of 1858. 


JusTIFIABLE Homicipr. — We find the following leading case upon this 
subject so admirably reported by our friend, the Autocrat, (Aut. Break. 
Tab. 13) that we are induced to give it an insertion for the benefit of the 
profession. 

“ [COMMONWEALTH v. Dor. ] 

* A pun does not commonly justify a blow in return. But if a blow were given for 
such cause, and death ensued, the jury would be judges both of the facts and of the 
pun, and might, if the latter were of an aggravated cuaracter, return a verdict of justi- 
able homicide. 

“ This was a case lately decided before MrLLeR, J. Doe presented Roe 
with a subscription paper, and urged the claims of suffering humanity. 
Roe replied by asking when charity was like a top? It was in evidence 
that Doe preserved a dignified silence. Roe then said: ‘ When it begins 
to hum.’ Doe then, and not till then, struck Roe, and his head happening 
to hit a bound volume of the Monthly Rag Bag and Stolen Miscellany, 
intense mortification ensued, with a fatal result. The chief laid down his 
notions of the law to his brother justices, who unanimously replied, ‘ Jest 
so.” The chief rejoined that no man should jest so without being punished 
for it, and charged for the prisoner, who was acquitted ; and the pun ordered 
to be burned by the sheriff. The bound volume was forfeited as a deodand, 
but not claimed.” 
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Mr. Grit AGAtN.—This gentleman, whose case we alluded to in a late 
number, who fled from his disrespectable creditors to the inhospitable shores 
of Mull, in hopes thence to return a whitewashed man, has missed it, after 
all, to the exultation of Mr. Joel and the Law Times, from which journal 
we take the following: 

The Lord Ordinary of the Court of Session of Scotland has vindicated 
the law of that country from some of the opprobrium in which it has been 
involved by its whitewashing of English bankrupts flying from their Eng- 
lish creditors. Awakened probably by the indignant voice of the press to 
a sense of the abomination to which it has been so extensively giving its 
sanction and aid, the court has at last erected a barrier — frail it is true, 
but still an obstacle — around this modern sanctuary for roguedom. The 
case selected for this outbreak of virtue was that of Mr. W. Git, so lately 
the subject of commentary here. The Scotch court has withdrawn the 
sequestration it had granted. But Mr. Gill's case is not a whit worse 
than many that have preceded it, and equal justice demands that they 
should be dealt with in like manner. 

The following is the report of the proceedings of the court of Sessions 
and an abstract from the judgment of the Lord Ordinary. 

The Lord Ordinary of the Court of Sessions has, upon a petition by Mr. 
Joseph Joel, London, recalled the sequestration lately granted to Mr. 
William Gill. The recall was craved on the ground, among others, of 
defective designation. The description the bankrupt gave of himself’ in 
his petition for sequestration was,—* William Gill, sometime residing in 
Parkvillas, Richmond, in the county of Surrey, and now residing at Tober- 
mory, in the island of Mull and county of Argyle,” omitting all reference 
to his chambers at Lincoln’s-inn, or his house at Bayswater, during his 
residence in which his debts were chiefly contracted. 

The Lord Ordinary (Benholme,) in a note to his interlocutor recalling 
the sequestration, says: “It is plain, from the terms of the schedule an- 
nexed to the statute, as well as from general principles, that a party who 
applies for sequestration ought to design himself properly. The bank- 
rupt isa barrister-at-law and a member of the Society of the Inner Tem- 
ple, and, by his own account, has practised for several years with some 
success. His average professional income was between 200/. and 300/. 
His circuit expenses averaged 40/. ‘The rent of his chambers, which were 
in No. 8, Old-square, Lincoln’s-inn, was 30/. He was on his return from 
abroad to resume his practice in the courts towards the end of last year, 
when he was incarcerated for debt, and prevented from coming home till 
recently before his coming to Scotland. The petitioner for sequestration 
suppresses his proper designation of barrister-at-law. [le makes no men- 
tion of his chambers in Lincoln’s-inn or his house in Bayswater, where he 
has had a permanent residence for years. He designs himself as now 
residing at Tobermory, and sometimes residing at Park-villas, Richmond, 
in the county of Surrey. His residence at Richmond could only have 
been between May or June in 1857, when he took his house there, and 
August of that year, when he went abroad; and his residence at Tober- 
mory was only for forty days. It would be pessimi exemp/li to allow a per- 
son unconnected with and unknown in this country to disguise himself 
under such a description, and thus obtain sequestration behind the backs 
of his creditors residing in England.” 


Trover AND Conversion. — That was an ingenious lawyer who de- 
murred to a declaration in trover, on the ground that no man could con- 
vert a sled to any possible use of his own in the month of August. 
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INSOLVENTS IN MASSACHUSETTS. 





Name of Insolvent. 


Residence. 





Allen, Geo. D. (1) 
Archer, Jason H. 
Baker, Walter W. 
Barnard, Charles P. 
Brittan, Simeon A. (1) 
Brown, Isaac A. 
Caldwell, Edward G. 
Collins, Alvin, 
Crosby, Samuel B. 
Cummings, — ae 
Fellows, Samuel, 
Foster, William H. 
Fuller, Benjamin F. (2) 
Green, Merrill A. (2) 
Grover, Geo. W. 
Haskell, William N. 
Hyde, D. A., Involuntary, 
Hyde, D. A., Voluntary, 
Jones, Alonzo jr. 
Kingsley, Joseph H. 
Leland, James, (3) 
Mills, Caleb, 

Morse, John S. 
Moulton, Ephraim, 
Perham, Josiah, 
Pond, Newel, 

Potter, Robert K. 
Prentice, Charles, (3) 
Prescott, Geo. W. 
Raddin, Thomas, 
Robinson, James, 
Sampson, Z. Silsbee, 
Sargent, William, 
Shaw, Ira B. 

Snow, James P. 
Stevens, James E. P. 
Sweetser, Warren, 
Taylor, David, 
Thacher, Samuel W. 
Thacher, Wm. Martin, } (4) 
Thorp. Aaron jr. 
Warren, Gardner, 
West, Joseph W. 
Wheelock, Peter S. 
Whipple, Aaron, 


‘Malden, 
'Wrentham, 
a 


' Dorchester, 
West Roxbury, 
Roxbury, 
Milford, 
Worcester, 
North Brookfield, 
Haverhill, 
Wrentham, 
Templeton, 
\Charlestown, 
Melrose, 
|Medway, 
Danvers, 





Lynnfield, 
Melrose, 
Boston, 
Orange, 
Boston, 
Grafton, 
Boston, 
Lynn, 
West Newbury, 
Boston, 
Chelsea, 
Boston, 

“ 


Millbury, 
Lynn, 
‘Barnstable, 
Newton, 

“ 
Boston, 


Roxbury, 
| Lowell, 








Commenceme’t 
of Proceedin gs.| 
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Name of Judge. 


Wm. A. Richardson. 
‘George White. 
Isaac Ames. 

“ “ 


‘Wm. A. Richardson. 
George White. 


‘Henry Chapin. 
| “ “ 

“ “ 

Geo. F. Choate. 
'George White. 


William A. Richardson. 


| 
“ “ce 


George White. 
Geo. F. Choate. 
“ “ 


Isaac Ames. 
j “ “ 


|Henry Chapin. 
/William A. Richardson 
\Geo. F. Choate. 
|\Wm. A. Richardson. 
jIsaac Ames. 
‘Charles Mattoon, 
\Isaac Ames. 
|Henry Chapin. 
‘Isaac Ames. 
Geo. F. Choate. 
be as 
[tonne Ames. 
“ “ 
| 
“ “ 


|Henry Chapin. 
\Geo. F. Choate. 


Joseph M. Day. 
|Wm. A. Richardson. 


“ 


|Tsaac Ames. 
George White. 
Wm, A. Richardson. 





Firms. 


(1) Allen & Co. 
(2) Fuller & Green. 


(8) Leland, Prentice & Co. 


(4) S. W. & Wm. M. Thacher. 
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